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— CtaTTa npucBaYeHa aHanisy npo- This article analyzes the problem of
) 61emMu cniBBigHOLEHHS MEeTH i the relationship between the goals
OCHOBHUX MiDKHapOAHO-NPaBOBUX and basic international obligations
3000B'13aHb YKpaiHu, BignosigHO of Ukraine, in accordance with the
no patudgikoBaHoi 19 BepecHs European Charter for Regional or
ﬁ- 2005 p. EBponericbKkoi xapTii Minority Languages, ratified
perioHanbHUX MOB 260 MOB MeH- September 19, 2005 to the pur-
LLIWH 3 METOIO i3 3MiCTOM 3aKOHY pose and content of the Law of
Beesoston Munnx YkpaiHu «[1po 3acaau aep>xxaBHOi Ukraine "On the Principles of State
MOBHOI NONITUKWN» Bif, 7 NTNMHA Language Policy” dated July 7,
2012 p. NpoaHanizoBaHO OCHOBHI 2012. This paper analyzed the main
NONOXEHHA 3a3HAa4Y€HUX NPaBoOBUX provisions of these legal acts. It is
akTiB. 3p06J1IeHO BUCHOBOK MNP0 concluded about partial not com-
MeXi BiAnoBiaHOCTI MeTn Ta cTa- pliance of the relevant articles of
Ter 3akoHy NoNoXeHHsaM XapTii Ta the Law with the Charter and the
006’€eKTUBHOI HEOOXiAHOCTI YA0CKO- objective necessity of improvement
HaNIeHHS HaLUiOHANIbHOIO0 3aKOHO- of the national legislation to guar-
naBcTBa 'y cdepi rapaHTinn Ta 3axum- antee and protect the language
CTY MOBHUX npas 0cib, L0 NPOXWu- rights of persons living in the
BaloTb B YKpaiHi. Ukraine.

Obpana Tema cTaTTi 3yMOBJIeHa OaraThbMa oOCTaBMHAMMY, i TTO-TIepIITe THM, IO CHOTOIHI ITpobiIeMa 3aXUCTy MOB
MEHIITMH Ta PerioHaTbHMX MOB € aKTyasTbHOIO TIjIsl OiTTBITIOCTi KpalH CBiTy, B AKX Yepe3 pi3Hi 00'eKTMBHI 00CTaBUHM
ccopmyBaBcst baraToHaIliOHaIBPHMI CKJTaf] HacelIeHHs. 3a IiIpaxyHKaMV BUeHVX, CbOTOIHI B CBiTi icHye monazm 6000
«KMBUX MOB», OJJHaK eKCIIePTV BBaXKalOTh, IO SKIIO He BXXMUTU 3aXO[iB, TO IIOJIOBMHA 3 HUX 3HUKHE yXe 10 KiHIIsg
LbOTO CTOJITTSL.

3a BcI0 icTOpito JTOACTBA «MePTBUMM» BxXe cTany 1moHa, 9000 MoB, 3 sskmx O1m3bK0 250 3HUKIIM TIBKYM 3a OCTaH-
Hi 60 pokiB. 3HMK/IM HaBiTh MOBU Yy CBill YaCc MOTYTHIX fep>as. TakuMu, HaIIpuKIIaj, € JaBHbOIPellbKa, apaMerichbKa,
JIATMHCBKA, CAHCKPUT, accipirichka, JaBHbOPYChKa, JaBHbonepcuachka. Ceperr MOB, 110 3HMKIIM OCTaHHIM 4YacoM, 3a
nmaavmy IOHECKO, 3HaxomsaTses: MeHCbKa (kuTestis ocTposa Men), 3amkia y 1974 p., aca B Tansanii - sumxiTa 8 1976
p., youxceka (Typeuunna) - suuxsta B 1992 p., eskcpka (Amnsicka, CIITA) - samkita B 2008 p. Ta 6araTo iHmmx.

DaxiBIIi cTBepKYIOTH: 1T TOTO 100 MOBa iCHyBaB i yCTIiIIHO po3BmBasacs, HeoOximHo, 1100 Ha Hill pO3MOBIIs-
i He MeHTIe 1 MinbprioHa ocib. Taxux me Ginmpire 250 y cpiTi. Tax ax 90% wHumHIIIHIX MOB CBiTY 3Haf0Th MeHITe 100
THC. 0Ci0 KOXHY, ITepCITeKTHBa 1X BVDKMBAHHS BBaXKa€ThCS ITPOOIIeMaTHIHOIO. B «ATrmaci cBiTOBMX MOB, ITI0 3HAXOSATH-
s Tif] 3aTpo3010 3HUKHeHH:» [1], axum mepiogmano sumaethess FOHECKO 3 2001 poxky, #ieTses TIpo Te, IO Ha MexXi
BUMMPaHHs 3HAXOOQUTECS cepey iHmmx, 30kpeMa, 50 eBporercbKMX MOB. Y 3aJIeXKHOCTI Bif PiBHA 3arpo3u iX KUTTE3-
JaTHOCTi MOBM y ATJaci HOAIeHO Ha M'STh KaTeropii, BiAIIOBiIHO 10 SKMX MOBM MOXYTb 3HaXOAWUTUCS B CTaHi:
HecTiKocTi, HeOesmeku, cepito3Hol HeOe3mekn, KpUTUIHOI CUTYaIlil i TOBHOTO 3HUKHEHHS.

ITo-mgpyre, 110 CTOCYETHCS CydacHoI YKpalay, To TpobaemMa MOBHVIX TIpaB € OJTHOIO 3 HallaKTyasTbHIIIMX, 3a sSIKOTO
TOYaThCS TOCTPI AMCKYCii sIK ceper, daxiBITiB, MOTTKIB, ITPaBHNKIB, TaK i cepes] BCix BepCcTB HacerleHHs KpaiHu. [larHi
3a 2012 p. cBimuaTh, MO HaceleHHs YKpaiHu ckiagae 45,6 MiH. ocif, 3 skux moHam 10 MTH. MpefCcTaBHMUKIM iHITIIX
HaITioHaJIPHOCTEN HiX yKpaiHIii. [I71s TOpiBHAHHS 3a3HaYMMO, 10 UMCeTbHICT TaKMX KpaiH gk YropruHa, Yexid abo
Iserrist ckmamae 10 MutH. oci6 y koxwHin. Cepes, HaWIMCeTBHIMMX eTHIYHMX TPy YKpaiHy, sKi HaidylOTh ITOHaT,
100 Tmc.: pocigam (6irsa 8 MyiH.), Oiopycnu, MommaBaHy, KPUMCHKi TaTapu, Oorrapw, yropili, pyMyHM, TIOJISIKY, €Bpei.

MWUUK BceBonopn Bcesononosuy,

TIOKTOP IOPUANYHMX HaYK, ITPod., 3aCITy>KeHWV [IigTd HayKu i TexHiku YKpaiHu,
rpodecop Kaderpy MiXKHapOHOTO IpaBa [HCTUTY Ty MiKHaPOIHMX BilTHOCUH
KwuiBcpkoro HalioHaTbHOTO yHiBepcuTeTy imeri Tapaca [llesuenka,
wieH KowmiteTy excriepTis €BporiericbKoi XapTil perioHaIbHX MOB
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Cneusunyck: Mpaga noanMHu

3a gaHuMmu ocTaHHbOro Beeykpaincekoro nepenmcy HacestenHs 2001 p. B Ykpaini MelkaroTh npegcrasHukmu 120
HarjioHarpHOCTeV. Taka cuTyallist icTOpUYHO mMpu3Besia 0 0araTOMOBHOCTI B KpaiHi, gKa BMarae 9iTKoro IIpaBOBO-
ro BperyJIroBaHH:.

3aKOHOOABCTBO YKpaiHu IIPO MOBU CKJIafaeThest 3 nonoxenb Koncrurynii Ykpainu, [Hexiapaltii mpas Halio-
HasTbHOCTeV YKpaiay, 3akoHiB Ykpaiam «IIpo parndikariito €sporericbkol XapTil perioHaTbHIX MOB ab0 MOB MeH-
mmH», «[1po HartionansHi MeHITTMHY», «[Tpo paTndikariito PamMkosoi KonseHrlil Pagy €Bporm ITpo 3aXMCT HaI[ioHaIb-
Hux MmeHmmH", «[1po 3acagm gep>kaBHOT MOBHOT ITOJITUKM» Ta iHIINX 3aKOHIB YKpaiHl, a TAKOXX Mi>XKHapOAHMX J0r0-
BOPIB, IO Perysol0Th MUTaHH BUKOPWCTaHHSA MOB, 3Trofla Ha 00OB'SI3KOBiCTh SIKMX HamaHa BepxosnHoro Pamoro
Yxpaiumn.

OcobnmmBy yBary mpuBepTaioTh 3aleKsTi CylepedKy Ta 9acTO HeKOMIIeTeHTHi abo xvOHi AyMKM, sKi IofeHHo
3’ IBTIATOTECA B 3ac00ax MacoBoi iHdopMmariil (raseTn, TeiebadeHHs, [HTepHeT TOIIO) ITOT0 OCTAHHLOTO YXBaJIeHOTO B
nin napuni 3akony Ykpaiau ITpo 3acagy mepxaBHOI MOBHOT royiTvkm Bifg 7 jmmss 2012 p. daxisnis i rpoMaichbKicTb
TypOyIOTh 30KpeMa TPV MUTaHHS: UM TOTPpibeH Takuy 3aKOH, UM BifITIOBifjae 3aKOH MiXHapOTHUM 30008’ I3aHHAM
Yxpainn, un Bignosizgae 1ev 3aKOH HalliOHAJIbHUM MOBHMM iHTepecaM.

Bifmosife Ha mepIie MMTaHHA MO3UTHUBHA, 00 IO OCTAHHBOTO Yacy i 3akoH «IIpo MoBm B Ykpatacekinn PCP»,
yxBajteHut 28 )xoBTHs 1989 poky, 1ie 10 IpOrosIoIeHHs He3a/1eXXHOCT YKpaiHy. 3aKOH IIO3UTUBHII Ta 3MiCTOBHU,
ajie 3MiHM B KpaiHi Ta MDKHapoIHi 30008’ s13aHHs BMMAaraloTh HOBVIX TIIXOMIiB 0 Tpobiemu.

11 BUCBIT/IEHHS 3alIPOIIOHOBAHOI TeMM Ta BilIOBi[i Ha 3allMTaHHS BiIIIOBIIHOCTI 41 HEBIiAIIOBIAHOCTI XO4uy
30CepeUTICh CaMe Ha CTMUC/IOMY aHaJli3i IIeBHMX OCHOBHMX I10JI0KeHb 3a3Ha4eHOro 3aKOHY Ta OCHOBHOI'O MiXXHapOZ-
HO-IIPAaBOBOTO aKTy SKWMM MIiCTUTh MOBHi €BPOIEMCHKI CTaHOAPTU Ta HPUHLMIN CIeiaJIbHOrO XapakKTepy -
€BpomericbKOol XapTil perioHaTbHMX MOB a00 MOB MeHITTMH 1992 p., patudikosanoi Ykpaimoro 19.09.2005 p., o Haly-
j1a 11yt Hel unHHOCTI 1.02.2006 p.

Ieprm 3a Bce, BaXXKTMBVM € BU3HAUYeHHsSI MeTU B IMX JokyMeHTax. Y ITpeambyri Ta IToscHoBampHIN 3ammicIi 10
XapTii 3a3Hava€eThCs, M0 XapTisd Mae Ha MeTi 3aXUITaTV perioHaIbHi MOBY a00 MOBYI MEHITIVH Ta CIIPUSATH IX PO3BUT-
Ky, ajie 11e He CTOCY€TbCS MOBHMX MEHILVH, TUM I1ade HalliOHaJIbHMX MeHIIMH. ['0710BHOI0 MeToro XapTil € KyJIbTyp-
HUV PO3BUTOK. «XapTisd MpU3HaUYeHa 3aXUIaTy perioHaIbHi MOBY a00 MOBVI MEHIIIVH i CIIPUSATH M SIK 9aCTUHI €BpO-
MeVChKOI KYJIbTYPHOI CIIAAIIMHY, [0 3HAXOAUThCS I1ifJ 3arp03010. 3 OIJIAy Ha Lie BOHA MiCTUTh He JIMIe HeqUCKPU-
MiHaITiTTHe TI0JI0)KeHHsI CTOCOBHO BMKOPMCTaHHS VX MOB, ajle 7 Iepefdajac 3aX0/y, CIIPsSMOBaHi Ha IXHIO aKTUBHY
miaTpuMKy. MeToro XapTii € TaKoX, HaCKiJTbKM I1e € MOXKITMBVIM, BUKOPVUCTaHHS perioHaJIbHMX MOB a00 MOB MEeHIIIH
B cdepi ocBiTH 71 y 3acobax MacoBoi iHdopMariii, B cyZiax Ta agMiHICTpaTUBHMX yCTaHOBaX, B eKOHOMIiYHOMY Ta COIIi-
aIBHOMY XUTTi, B KyJIbTYPHIiN misnmbHOCTI. Jnre y Takumit crioci® 11i MOBY MOXYTE OTPMMAaTH KOMIIEHCAITIIo TaM, e
11e € HeoOXiTHMM, 3a HeCIPUSATINB] yMOBU IXHBOTO iCHyBaHHS B MUHYJIOMY, JIUIIIe TaK BOHV MOXYTh OyTu 30epexe-
HVIMY Ta PO3BUBATHUCS 4K XVBa I'PaHb €BPOIEVICHKOT KYITbTYPHOI imeHTnaHOCT» ( ImyHKT 10 ITosicHIOBaIbHOT 3aTTMICKMN)
[2, c. 5]. 3aciyroByfOTh Ha yBary WiTki (popMysTioBaHHS IIO/I0 00 eKTHOT cdpepm fiii «XapTis mpM3HaYeHa 3aXMIIATH
perioHasbHi MOBY 200 MOBY MEHIIMH i CIPUATH IM SIK YacTMHIi €BponeyicbKoi Ky/JIbTYPHOI CIIaJIINHM, 10 3HA-
xodumucs nid 3aepo30t0», «MeTor0 XapTil € TaKOXK, HACKJIBKM ITe € MOXJIMBUM, BUKOPVICTAHHS peTriOHaIbHMX
MOB a00 MOB MEHIIIVH...», <y TaAKUW CIIOCI0 #i MOBU MOXYmMb OMpPpUMAMU KOMNEHCAYit0 MaM, 0e ye € HeoDXiOHUM,
3a HecnpuamaubBi ymobu ixnvozo icHybannsa 6 Muny10my, JIVIIe TaK BOHU MOXYTb OyTyu 30epe>KeHVMM Ta PO3BU-
BaTucsa» (Kypcus Miit - B.M.).

Binpmicts gepxap-ydacHuii XapTii caMe TakKuMM 4MHOM CHPUIMAIOTh Li mojioxeHHs. Hanpukian, y Hopserii
TaKMMV MOBaMV BU3HaHi caaMchbKa MOBa (JOTHUpPM ii Pi3sHOBMIIM) Ta MOBa KBEHIB (fKa AifICHO 3HaXOAUTHCSA Y KPUTWI-
HoMYy cTaHi). BusHani Mo Mentma y HIsertil - caawmi, dpircpka, MestHKieni (TopHemanbebKa dirceka). Y Benmkin
bpuranii: BastivicbKa, 1I0T/IaHICbKa-TajIbCbKa, ipIaH/ICchKa.

IIpore, BpaxoByroun moyioxenHs 11. 21 ITosicHIOBa/IbHOT 3aIMCKM, [ MiIKPecsIIoE, o «XapTis He KOHKPeTU3YE,
SIKi €BPOIIEVICHKi MOBU BifIIIOBiMAIOTh IIOHATTIO «peTiOHaIbHI MOBY 400 MOBVI MEHIIVH», IIepeIiK perioHaJIbHMX MOB
abo MOB MEHITVH 3HAYHOIO MipOTO 3a/IMIIAEThCS IIPaBoM KOXXHOI i3 CTopiH ydacHUIh. IcHYIOTh KpaiHm, sSKi mpui-
JISIIOTh YBary He TUIbKM Ha MOBM, sIKi 3HAXOOSATECS y KPUTUUYHOMY CTaHi, a BU3HAKOTh TaKOX i MOBM CyCigHIX KpaiH,
AKVM BOYEBUIb 3arpo3a 3HVKHEHHs MPWHAVIMHI HanOIvpKImM 9acoM He 3arpoxye. Hampukiaz, TTomsima susHama
SK MOBVI MEHIITIH: KapaiMCBKY, JIEeMCBKY, KaIllyOCBKY, MAWII, iBpUT, TaTapChKY, BipMEHCHKY, a TAaKOX HiMeIIbKy, 0ito-
PYCBKY, 9eCbKy, PYMYHCBEKY, JIUTOBCBKY, CJIOBAIIbKY Ta POCITICBKY. XOpBaTis: iTaslilicbKy, cepOChKy, YTOPChKY, Yech-
KY, CJIOBaIIbKy, PyCMHCBEKY Ta yKpaiHCchbKy. Likapo, mo Komirer excnepris Xaprii Ta KomiteT minictpis Pagu €sponn
He 3aIlepeuyioTh, a HaBIIaKM 3a0X0UYIOTh TaKMIL MiIXifI.

Came TakMM TIUTSIXOM IMTaHHS BUpimyeTses i B Ykpaini. Y 3akoni «IIpo parudixariito €sporrericbkoi xapTii
perioHanpHMX MOB a00 MOB MeHIIVIH» [TomoskeHHs XapTil 3aCTOCOBYIOTBCS /IO MOB TaKuX 13 HaItioHaTbHMX MEHIIIH
(a e MOB MeHIIMH, fK 3a3HadeHo y XapTil) YKpaiuu: Gimopycpkoi, OonrapchKkol, Taray3bKol, TPeIlbKol, €BperichKol
(MabyTh MasTacst Ha yBasi MoBa - igui - B.M.), KpuMcbhKOTaTapchKoi, MOJITaBChKOT, HiIMEITbKO1, TIOITbChKOT, POCITICHKOT,
PYMYHCBKOT, CJIOBAlIbKOI Ta yTOPChKOI. 3ayBaxKiMo, 110 y 3akoni [1po 3acagy mepKaBHOT MOBHOT IOJIITUKM Y CT. 7 BU3-
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HaeThcd BXe 18 perioHanpHMX MOB a0 MOB MeHITIMH. [loafoThCs: BipMeHChbKa, HOBOTpellbKa, pOMChKa, PyCUHCHKa,
KapailMchKa i KpuMdYaripKa (a came: pociricbka, Oitopycbka, bonrapchbKa, BipMeHChKa, Taray3bKa, i, KpMMCbKOTa-
TapcbKa, MOJIIaBCbKa, HiMellbKa, HOBOIpellbKa, MOJIbChbKa, POMCbKA, PyMYHCBKa, CJIOBallbKa, yTOPChKa, PYCMHCHKA,
KapaiMcbKa, KpMMdYaIibKa).

Bouesunp, 1o ceper 3asHadenmx 18 B YkpaiHi JiMICHO 3HaXOOAThCA IIifl 3arPO30I0 I KYJIBTYPHOI CIIafII/HIA
€Bponn 3 MOBM MeHIIMH - PYCMHCbKa, KapaiMcbKa i kpumyanbka. LikaBo BigsHaumTy, mo 3rigHo 1. ¢ cr. 1 Xaprii
POMCbKa MOBa Ta iIWIII BiTHOCATBCA 10 «HeTepUTOpPiaJIbHMX MOB», «sIKi, He3BaXKalouy Ha iXHE TpaauliniHe BUKOPWU-
CTaHHS B MeXaX TePUTOPii lep>kaBy, He MOXYThb BBaXKaTCsI HAVIOLTBIT TOMIVIPEHIMY B MeXXaX KOHKPEeTHOI MicTieBoC-
Ti 11i€T mep>kaBn». CaMe Tak BU3HaYalOTh 3a3HadeHi MOBM B OiIBIIIOCTI €BPOTIETICHKIIX KpaiH.

Tomy MoHa 3poOUTY BUCHOBOK, ITT0 MeTa 3aKOHY He 30BCiM CIIiBITa/Iae 3 METOIO ITPOTOJIONIeHo0 y XapTii, mpoTe
3a0X0UY€THCSI MOHITOPMHIoBUMI opranamy Xaprii i Pagnu €sponm.

IaTIIe TTMTAaHHSA CTOCYETHCS BU3HAUYEHHS TIOHATTS TePMiHY «perioHambHi MOBU ab0 MOBWM MeHITMH». s 1iimert
Xaprif cT. 1 BU3Ha4ae TepMiH «perioHaIbHI MOBM a0 MOBV MEHIIMH» K «MOBV, SIKi: 1) TpaAuIitHO BUKOPWUCTO-
BYIOTBCSI B MeXKaX IIeBHOI TePUTOPII AepKaBy T'poMagHaMI 1€l TepKaB, SIKi CKJIa[IaloTh TPYILY, 11O 3a CBOEKO UMCeIb-
HICTIO MeHIIIa, HX pelliTa HaceJIeHH: IIi€l AepKaBy; Ta ii) BimpisHAIOTHCS Bif odillifiHOI MOBW (MOB) IIi€i mep>kaBus;
BiH He BKJTIOYAE JiaIeKTV odiITirtHol MOBM (MOB) Tlep>kaBu a00 MOBM MirpaHTiB» [2, c. 42].

Coip, 3ayBakuTy, 110 y XapTil BiACyTHI OKpeMi BU3SHaUeHHs [OHSTh «TepuTopialbHa MOBa» i «MOBa MEHIIVHW»,
110 J1a€ IIPUMBIM, [1JIs IMOCTIMHMX OMUCKYCil Ta aBTOPChKMX IIPOHO3MIIIVI A0 TIIYMaueHHs CJIOBOCIIONy YeHHS «PerioHalb-
Hi MOBU a00 MOBY MEHIITMH» ITIO/I0 3MiCTy JOoKyMeHTa. ApTopm XapTii mepemdadan, Ha Hally TyMKy, TaKy CUTya-
1iro i 3adpikcyBamm cBoio moswmilifo y IloscHIOBambHIN 3ammCIi - pO3AiI «TepMiHOIOTIS 1O BUKOPUCTOBYETHCS».
«[IpMKMeTHMK «peTioHaIbHI» [IO3HAYa€ MOBY, SKMMVI PO3MOBIIIIOTh Ha OOMeXXeHiV YacTMHI TepuTopil mepkasu, fe
KpiM TOTO HVMMWM MOXYTB PO3MOBJISATH OiTbIIicTh TpoMansaH. TepMiH «MeHMWH» BiTHOCUTBLCS /10 BUITAIKiB, KON
MOBOIO KOPUCTYIOTLCS 0COOM, SIKi He MPOXXMBaIOTh KOMITAKTHO Ha TIeBHIiVT TepUTOpil AepKaBy, a0 KOJIV TaKOIO0 MOBOIO
Ppo3MOBIIsie TpyTIa 0cib, Ska KOMITaKTHO IIPOXXMBA€E Ha TIeBHIV TepUTOPil, TpoTe € UMceTbHO MeHITOI0 HiXK HaceJTeHHs
TaKoi 0071acTi, sIke KOPMUCTYETHCS MOBOTO OinmbrocTi. ToMy o0mIBa MPMKMETHUKY CTOCYIOTBCS (PaKTUMIHYIX 00CTaBUH,
a He IOPUANYHYIX TTOHATH i CTOCYIOThCS CUTYaIlil y TIeBHiN KpaiHi (HaIpuKila/, MOBa MEHIIMHY B OFHIl KpaiHi MoXe
OyTu MoBoro GiytbrrocTi B iHmmmiv» (11.18) [2, c. 7].

3po3ymisto, o XapTist Meplil 3a Bce CIIpsMOBaHa Ha 3aXVMCT perioHajibHux MoB. Ha npaxruii mepxasu-ydacHu-
i y cBOIX JeKJIapallisix Ta IepioguYHMUX Hal[iOHAJIbHMX AOIOBIILX BU3HAIOTh MOBM MEHIIMH i TUIBKM iHKOJIV BU3-
HaIOTh perioHaIbHi MOBI.

Y cr.1 3axoHy TepMiH «perioHagpHa MOBa ab0 MOBa MEHIITMH» BU3HAYAETHCS aHAJIOTIIHIM YMHOM, ajte 6e3 Oymab-
SAKUX TIOSICHEeHb Ha KINTaJIT TUX, 10 MicTaTeca y 3ammctii go Xaprii. Ctartsa 1 mepenbadae: «perioHambHa MoBa abo
MOBa MEHILIVHI — MOBa, IKa TPaANULIiIHO BUKOPUCTOBYEThCS B MeXaX IIeBHOI TePUTOPIl JepKaBu rpoMaigsHaMM L€l
Tlep>kaBy, SIKi CKJIafIafoTh TPYIY, IO 3a CBOEIO UMCENTbHICTIO MEeHITa, HiX pelliTa HaceleHHs ITi€l Aepxkasu, Ta/abo
Bimpi3HSAETHCA Bim odirrirHol MoBM (MOB) i€l mepxxasn» [3] . CTaTTs BM3HAYa€e TaKOX TepMiHM, SKi He BU3HAYAIOTh-
cs1 y XapTil, To6TO TI03a XapTieto: MOBHa MEHITIMHA, MOBY HaITiOHaTbHMX MEHIITNH, PiTHa MOBa.

Takym 4rHOM, MOBM, 110 MICTSThCH Y IepesliKy cT. 7 3akoHy Ykpainu I[Tpo 3acagu gepxaBHOT MOBHOI IIOJTUKM
3a XapTiero MOXXHa YMOBHO KiTacudikyBaTy HaCTyITHVUM YMHOM. [0 perioHabHMX MOB MOYKHA BiZTHeCTV: POCITICBKY,
6iTOpyChKY, YTOPCHhKY, PYMYHCBKY, KPMMCBKOTAaTapChKY; MOB MEHIIVH: 0OITapchKy, BipMeHCHKY, raray3bKy, MOJI-
[IaBCbKY, HiMEIIbKY, HOBOIPeLbKY, II0JIbCbKY, CJIOBALIbKY, PYCUHCBKY; HeTepUTOPiaJIbHIMX MOB: iJVIII, POMCBKY, KapaiM-
CbKY, KpVMYAIIbKY.

BucHoOBOK momATae y TOMy, IO He 30BCiM WiTKO, HaBigb TePMiHOJIOTIUHO, criBIagae 00’ ekT 3axmcTy XapTil i
3akony.

[ITe omre BaskIMBe 3 MPAKTUIHOI TOUKY 30PY IMMUTaHHS, sKe TypOye sSK HaIliOHaTbHMX, TaK i MiKHapogHMX daxis-
I1iB, AKi IIKaBIIATLCS UV MPAITIOIOTh Hafl ITPO0IeMOT0 3aXMCTy MOB, Iie TTMTaHH: PO KiTbKicTh 0cib, fKa MoXe TIpe-
TeH/yBaTH Ha CTaTyC perioHaTbHOI MOBY aO0 MOBW MeHITIMH. Y XapTii Ile mMTaHHs BU3HAYAEThCS HACTYITHVIM Y/THOM
«TepMiH "TepuTOpis, Ha SIKiVl BUKOPVICTOBY€ETECA perioHabHa MoBa abo MOBa MeHITMHM' 03Hadae reorpadidHy mic-
I11eBiCTh, Jle Taka MOBa € 3acCO00M CTIIKyBaHHS ITeBHOT KiJTbKOCTI 0cib, sSika BUITpaBIOBY€ 3AiMICHEHHS Pi3HMX OXOPOH-
HUX i 30X09yBaTIbHIX 3aX0/IiB, TlependadeHnx y it XapTii» (m.b ct.1).

3aKOH MICTUTh HACTyIIHe BM3HAUYeHHs: «TePUTOPisd, Ha SKill IOMIMpeHa perioHajibHa MOBa, — TEPUTOPis OfHiel
abo KirTbKOX agMiHICTpaTUBHO-TepUTOPiaTbHMX OmMHNITL YKpatau (AproHomHOI Pectry6miku Kpum, obracti, pariony,
MiCTa, CeJTuIIa, cejla), 7le perioHalbHa MOBa € 3ac000M KOMYHIiKariil ITeBHOT KiTbKOCTi 0cil, 1110 BUITpaBIOBYe€ 3/IiVICHEeH-
Hs Pi3HMX OXOPOHHWIX i 320X0UyBaTbHMX 3aX0IiB, TIependadeHnX y IboMy 3akoHi» (ab03.7 ct.1). BusHauenns Xaprii
Ta 3aKOHY TePMiHOJIOTIYHO CHiBIaJai0Th, IIPOTe MaJIo 110 HNOSCHIOIOThH Y IIPAKTUYHIN [UIOMIVHI. 3aIMIIaeThCsl BiTKpU-
TUM CIIipHe TIMTaHHS ITPO PO3Mip TepwuTOpil (HaIpuKiIaj, — cejla) Ta YMCeTbHICTh 0cib, gKi MafoTh MpaBo Ha CTaTyC
Takmx MOB. [lep>XaBm, sIKi BCTAHOBJTIOIOTH TaKi 0OMeXKeHHs JacTiIll 3a Bce 3aCTOCOBYIOTh 15% - 25% Oap’ep. Komiter
ekcriepTiB XapTii y cBoix BucHOBKax Ta Kowmiter minicTpis Pagn €Bponmn y pekoMeHgallisgxX 3BepTaBcs 10 LIbOrO
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mmragHa. Hanpukman, y Pexomenmariiit KM PE Big 21.07.2007 p. CroseHii moo BUKOHaHHS 30008’ 43aHb 3a XapTieo
Oyso 3amrporionoBaHo nepernsaHyTH 20% obMexxeHH: o0 BMKOHaHH:A cT. 10 XapTii (AnMiHicTpaTwBHI opranu Ta
my6rTiuHi TToCTyTM), Take 3acTepeskeHHs mo7o 20% obmexeHHs MicTuTbes y Pekomenmartii KM PE Big 07.12. 2011 p.
TTospri.

3akoH y I 3 CT.7 BCTaHOB/IIOE: «/J0 KOXHOI MOBM, BM3HA4YeHOI y YacTMHIi OpyTil 1i€i CcTaTTi, 3aCTOCOBYIOThCS
3ax0/y, CIIpAMOBaHi Ha BUKOPUCTaHHS perioHaTbHMX MOB a0 MOB MeHINMH, IO MepefOadeHi y 11boMy 3akoHi, 3a
YMOBHU, KITIO KiJTbKicTh 0cib - HOCITB perioHaapHOT MOB, IO TTPOXXMBAIOTh Ha TEPUTOPIl, Ha SKill TIOITpeHa I MOBa,
craroBUTE 10 BifICOTKIB i OiyTbIITe UmMCeTbHOCTI 11 HaceTleHHs. 3a PillleHHsSM MiCIeBOl pajiu B OKpeMUX BUTIafIKax, 3 ypa-
XyBaHHSIM KOHKPETHOI CUTYyallii, TaKi 3aX0[/ MOXYTb 3aCTOCOBYBATHCH 0 MOBM, perioHajlbHa MOBHA IrpyIa sKoi cTa-
HOBUTDH MeHIIle 10 BiZICOTKIB HaceJIeHHs BiZIIIOBITHOI TepUTOPiI».

SIK BMCHOBOK MaeMO KOHCTaTyBaTV, III0 YMOBM TepefiOadeHi B 3aKoHi /I BM3HaUeHHs «IIeBHOI KiTbKOCTi 0cil,
gKa BUTIPABIOBY€ 3MiVICHEHHS Pi3HMX OXOPOHHUX i 3a0X0UyBaJIbHMX 3axOfIiB mepembauerHnx y Xaprii» Binmosimae
€BPOIIEVICHKMM CTaH/IapTaM.

I ocrarHe mmTaHHA MO TypOye BCix 3aIlikaBlIeHMX B Iin1 TpoOseMi ocib, opraHis, opraHisaniv - 9u BiTIOBigae
ner 3aKOH 3arajlbHMM HalliOHaJIbHVM MOBHMM iHTepecaM Jep>kKaBy BLILJIOMY, a He OKpeMIM MOBHMM rpynam. ABTopu
XapTil TaKOX CTUKHYJIUCS 3 Tpo0OIeMoIo, sIKa TIOB si3aHa 3 OCHOBHWMMM BiIMiHHOCTSIMM, IIIO XapaKTepPU3yIOTh CTaHO-
BUIIle PeTioHaTbHMX MOB ab0 MOB MeHIIMH B €Bpori. SIk 3a3HavaeThcs y 11.19 [TosicHIOBaTbHOT 3aICKY, JIesKi MOBY
OXOIUTIOIOTH BiTHOCHO BeJIMKY TePpUTOPiajIbHy 30HY, Ha HUX CIIJIKY€ThCH 3HaUHAa KUIbKICTh Hace/IeHHs i BOHM MaloTh
TIeBHY MOXJIVBICTh PO3BMBATICS Ta HOCATTY PiBHS KyJTBTYPHOI CTaOUTHHOCTI. [HIIMIMM X PO3MOBIISIOTE JIVIIIE TTyKe
Majla YacTMHa HaceJIeHH:, gKa MeIllKae Ha oOMeXeHin TepuTopil Ta Ma€e 3HAYHO HECTIPUSATIVBI YMOBU JIJISI CBOTO
BVDKVBAHHS i PO3BUTKY. Y BUIIAJKy 3 MOBHMMM MeHIIMHaMM YKpaiHM CIIOCTepiraeMo pasiody BiIMiHHICTb, HAIIpU-
KIafl, MK 8 MJTH. poCiicbKOi MOBHOI MEHIIIHM Ta 2 - 3 THC. HpedCcTaBHMKIB KapaiMcbkoi MoBu un 500-600 ocib xprm-
JaKiB-€BpelB, AKi TOK/IaIaoTh OCTaHHIX 3yCHITh, 1100 IXHI MOBa He 3HMKIIa Ha3aBX/IN.

IIpore 3 TekcTy 3aKOHY BUILIMBAE, L0 3HaYHA KiJIbKICTh CTaTel IIPUCBAYeHa caMe pocinichKin MoBi. [Tpo saxuct
POCITICBKOT Ta iHITIMX peTioHaTbHMX MOB a00 MOB MeHIIMH (0e3 1x Ha3BM) MiAeThes y cTaTTax 10 (Mosa akTiB opraHis
Tlep>kKaBHOI BJIafyi Ta OpraHiB MiciieBoro camoBpsaysanH:), 11 (Mosa poboTu, AiloBoscTBa i JOKyMeHTallii opraHis
Tlep>kaBHOI BJTaIy Ta OPTaHiB MicIleBoro caMoBpsmyBaHHs), 18 (MoBa ekoHOMIYHOT i cortianbHO1 AisrmbHOCTI), 28 (MoBa
iMeH TpoMangH YKpainm).

3a ganumy, onpwnogHeruMn y 2012 p. ogamM 3 aBTopis 3akony Bagumowm Kostecnivenko Ha Tepuropil CximHoL
Yxpaiau pociichKoro MOBOIO KOPUCTYIOThcs 86,8% macenenws, [liBmennoi - 82,3%, Cxigno-LlenTpamsHoi - 46,4%,
Lenrpamproi - 24,2%, 3aximaoi - 3,1%. OmHak, sk Bimomo, Ha 3aximHin Ykpaldi TaKo)X MeIIKaroTh YMceTbHi MOBHi
MEHITTMHY, HalpuKIIazl, y 3aKapIaTceKivt 00JT. yroprii ckimagaioTs 12,1% Hacenenns, y YepHiserpkint pymyam - 12,5%.
Y Aptonomnin pecrry6mini Kpum merkae 12,0% xpuMcbkux Tatap. 3a oomexenHs y 10% i Menmre Ha TepuTopii
Yxpainu Mavbke He 3aJIMIIA€TLCS PETriOHIB I BUKOPUCTaHHS YKpaiHChKOi MOBM, sika 3a Koncturynicro Ykpainm
(cT.10) Ta 3aKoHOM (CT.6) € IepKaBHOIO MOBOTO, 000B’SI3KOBOTO JIJIsI 3aCTOCYBaHHS Ha BCilT TepmTopil YkpaiHm.

IcHyroTh TOOATKOBI CYTTEBI CKIagoBi om0 peasiszanii 3akony ITpo 3acagy mep>KaBHOI MOBHOI HOJITUKI: IOPU-
IW9Ha, eKoHoMigHa i mommitrana. IOpuanasao HopMy 3akoHy dopMaIbHO BiITOBiTarOTh MOIOXKeHHsIM XapTii. 3
TOYKM 30Py CYyJacHOTO CTaHy eKOHOMiKV BMKOHATH 3asBJIeHi HaIlioHaIbHi i MiXkHapomHi 30008 a3aHHs y 11i11 cdepi
HeMoXxJIBO. Vmerbes Ipo opraHisaiiifo 11 18 MOBHMX MeHIIMH OCBiTM BCiX piBHIB (Bil OWTSYIMX CaOKiB HO BMIIOL
OCBiTM), 3a0e3medeHHsT Ha TaKVX MOBaXx JIisyTbHOCTI CyOBO1 BJIa/iv, aflMiHICTpaTUBHNX OpTaHiB Ta Iy OIigHmX TOCTTyT,
CTBOPeHH: 3ac00iB MacoBoi iHdopMmariil, 3a0e3medeHHs KyIbTYPHOI AisUTbHOCTI, 3a0e31TedeHHsT eKOHOMiTHOTO Ta COTTi-
aITbHOTO XUTTS i T.JI. HasiTh OyvrHa danTasisa He MOXe YSABUTY 3[IiVICHEHHS TaKVX TPaHAiO3HNX IUIaHIB Y OCATHOMY
MarOyTHBOMY. 3 MOMTITUYHOI TOUKM 30py ITo-Tiepire, YKpaiHa Hagama Pagi €spor Bl mepionyymi gepkaBHi 10110-
Bifli TpO BUKOHAHHS 30008 s13aHb 3a XaprTiero. I3 26 HaIioHaTBPHNMX IOTIOBiMIeN Tep>KaB-uieHiB, M KO KaKydwu, Havi-
crmabrmoro crana fapyra gonosink Yxpaiau Bifm 6.01.12 p. Ilomo BuKoHAHHS MHONIO0XeHb XapTil CTOCOBHO BM3HAHWX
Yxpainoro MoB MeHIMH 292 30008 3amHsa oTpuMany y Jlomosini Komitery ekcriepris Xaprii orinky «not fulfilled»
(me BuKOHaHO). Takux pesyIbTaTiB He JocsArasna Ire XXOfHa 3 KpaiH-yuacHuIs Xaptii.  ITo-mpyre, mpenacTaBHVUKN
pobouoi rpymm Bix KomiTeTy excriepTis, sika IpaifioBaia B YKpaiHi Iiepes] HallcaHHSM CBOIX BYCHOBKIB, JIifiIIIIa BC-
HOBKY, 110 3aKOH Ta IIpaKTHKa B YKpaiHi Ileplll 3a Bce COPsIMOBaHNN Ha MOCMJIEHHS CTaHy POCiICbKOI MOBY, ajle He
MOB $Ki IiVICHO 3HaXOASAThCS 1], 3arpO3010 iCHYBaHHs Ul B CTaHi 3aHernany. Pekomenpanis KomiteTy MiHicTpiB, SIKOO
€ TIOMTiTWYHA OITiHKa TisTThHOCTI KpaiHm y 11it1 ccpepi O6e3 cymHiBy Oyrie BeTbMY KPUTHUIHOIO.

Ha 3aBeprenns 3asHauMo, 1110 BUKOPUCTaHHS Jep>KaBHOI MOBM Ta MOB HalliOHaJIbHVX MEHIIVH B YKpaiHi 3HOBY
MOXKe 1 IIOBMHHO cTaTu InpeaMeTroM posrirany Bepxosnoi Pagm Ykpainn. ITapnaMeHTchKni KOMITeT 3 IUTaHb KyJlb-
Typu i JyXOBHOCTI BXe Mae€ CiM HPOeKTiB 3aKOHiB, 3alIPONOHOBAHMX IIPeICTaBHUKAMM Pi3HMUX MOIITUYHUX CHUIL.
ITpuBeprae yBary mpoexT 3akoHy ITpo dyHKITiOHyBaHHS YKpaTHCHKOI MOBM SIK Jlep>KaBHOI Ta TOPSIOK 3aCTOCYBaH-
Hs iHmmx MoB B YKpaini, 3apeectposannit 10.01.2013 p. mapoguumu genyratamu Ykpainu Bonogmmupom
SIBopiBepkuM (ppaxtiist «barekiBiHa»), Mapiero Matioc (Y AP) ta Ipuroro @apion («Cpoborna») Ta if. ITpo 11e mosi-
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TIOMJTSIE€ CamT MapJiaMeHTy [4]. 3rimHo 3 3aKoHOITpoeKTOM, «Oy/Ib-sKa iHIlla MOBa, SIKYy 3aCTOCOBYIOTEH B YKpaiHi, KpiM
YKpalHCbKOI MOBM K MOBU TUTYJIbHOI Halil Ta MOB iHINNMX KOPiHHMX HapofdiB YKpaiHu, A LiJIell IbOro 3aKOHY €
iHO3eMHOIO MOBOIO». Y 3aKOHOITPOEeKTi HeperdaveHo, M0 MOBOIO HaITiOHaTbHOT MeHITMHM YKpalHM € iHo3eMHa MOBa,
Ky TpOMaIsTHU YKpaiHm, 0 3a CBOIM eTHIYHMM ITOXOIKeHHSIM He € yKpaiHIIAMM, iCTOPWYHO ¥ YIIPOIOBX OaraThox
TIOKOJTiHb 3aCTOCOBYBa/IV B YKpaiHi SIK CBOIO MaTepMHCHEKY MOBY. Kpim Toro, perioHanpHO0 (MiHOpUTapHOIO) MOBOIO
B YKpaiHi € MOBa, BiIMiHHa BiJ] yKpaiHCBKOI Ta Ky TPaIWLiliHO 3aCTOCOBYBaJIX B MeXaxX TepuUTopii YKpainu rpoma-
OsHY YKpaiHu, 00 CTaHOBJIATh KiJIbKICHO MeHIIy TpyIly, HiXK pellTa HacejleHHs YKpainu. [liajgekTu Ta robipku
YKpaiHChKOT MOBWM, a TAKOK MOBYV MIiIpaHTiB He € perioHaTbHMMM (MiHOpUTapHMMM) MOBaMU. B Tnx perionax, e He
MeHII HiX 50% dileHiB rpoManm cejla, CeJIMIA UM MicTa CTAaHOBJIATH IIPeNCTaBHMKM HAIIMEHIIVHNM, 3aKOHOIIPOEKT
JIO3BOJISIE B MiCLIEBOMY CaMOBPsyBaHHI BMKOPUCTOBYBaTH PerioHajbHy MOBY Pa3oM i3 yKpalHChKOIO.

Taxmvz mipxinm go BupilneHHs IpoOieMn He TUTBKM He BiNIIOBimae Mi>KHapOIHO-IIPABOBUM 30008’ I3aHHAM YKpaiHu
3a €BPOIEVICHKOIO XapTi€lo perioHaJBHMX MOB 200 MOB MeHIIMH Ta PaMKOBOI KOHBEHIIIl PO 3aXVICT HallilOHAJIBHVIX
MEHIIIH, a TIOBHICTIO 1X irHopye i mopyrmye. Y Bumaaxy yxBajeHHs I[horo abo moibHoro 3akoHy 30008 s3aHHS
Yxpaiuu repen Pagoro €8ponit 6yay T TTOpyIIIeHi.

CripaBa 3aKOHOTBOPHYOCTI B IIiVl ITapWHI aKTyaJbHa i HeoOXifHa i IMBili30BaHe CyCIiTbcTBO Mae ii BUPIIUATH
HaJIeXXHVM YMHOM 3 YpaxyBaHHIM MiXHapOTHMX CTaHIAPTIB, Aep’KaBHUX iHTepeciB Ta MOBHUX ITOTpel i mpaB Hace-
menHd Ykpaiam. Cawme I1i YMHHMKY MaioTh OyTWM BpaxoBaHi Tpu po3po0Ili Ta yxBajeHHi He TiTbKM peasTiCTMIHOTO
3aKOHY ITpO Jep’kaBHy MOBHY MOJITHKY, a T 3aKOHY IIpo MOBU B Ykpaini. BakaHo 1100 3aKOHOTBOPIIi YacCTiIT 3aiy-
4Jaim 00i3HaHMX 3 CBITOBMMM Ta €BPOTIEVICEKMMY MIKHapOIHVMY CTaHAapTaMU Y IIivl TayTy3i TpaBoBigHOCHH daxis-
ITiB T JOCATHEHHs Oa’kaHVX pe3yJIbTaTiB Ta MiATPUMKHM iMiKy YKpalHU SK JeMOKpaTIIHOI, IIMBiTi30BaHoi1 3 Ipa-
BOBOI TOUKM 30py AeprKaBW, sTKa TOTPVMY€ETHCSI OCHOBHOTO TIPVHIIVITY MiXKHapOTHOTO TIpaBa pacta sunt servanda - cym-
JIHHOTO BUKOHAHHS MIXHapOIHMX 30008 s13aHb Ta JaBHLOTO, ajie 3aBXIM aKTyaTbHOTO IPUHITNITY Ssdlus populi supré-
ma lex esto (671aro HapoOIy € BUIIIN 3aKOH).

1. Moz Kpucrodep. ATsiac a3bIK0B Mypa 11071, yTPO3011 Mcues-
mHosenmsa. Ilapwx: Wsmarensctso IOHECKO, 2010.
DnexTpoHHas Bepcusi: http://www.unesco.org/culture/ lan-
guages-atlas/en/atlasmap.html (maTa obpamenms: 12.02.2013).
2. European Charter for Regional or Mibority Languages and
explanatory report. - Strasbourg: Council of Europe
Publishing, 2000. - 64 p.

3. 3akoH Ykpainu ITpo 3acanm jrepXaBHOI MOBHOI ITOJIITUKMN.
Bepxosna Papma Yxpainu; 3axon Big 03.07.2012. - Ne 5029-VI.
Pexxum niocryny: http:/ /zakon4.rada.gov.ua/laws/show/5029-
17 (mara speprenns 07.03.2013)

4. Pexxum poctymy: http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=45410 (mara 3Beprenss 07.03.2013)
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KynbTypHa craziyHa KOpiHHMIX
HapOiB 3a MDKHAPOOHMM IIPaBOM.

CraTtTs npucesiyeHa npobnemi The present article addresses the
3aXUCTY KYNbTYPHOT CNAALLMHM issues of the protection of cultural
KOPiHHMX HapoaiB. BiacyTHiCTb yHi- hgrltage of lndlgen_ous peoples.
y BEPCaIbHOIO 3araibHO0GOB’A3KO- Given the lack of binding universal
¥ BOr0 MiXKHapOLHO-MPaABOBOIr0 rules of international law on indige-
A perynioBaHHs MUTaHb, NOB’S3aHMX nous peoples, the preservation of
4 i3 KOPIHHMMK Hapo4amMu, ycknag.- their artefacts is particularly fragile
< HIOE 36ePEeXEHHS iX KYJIbTYPHUX nowadays, in the era of globaliza-
LiHHOCTeIi, 0co6NMBO B epy rnoba- tion with its liberal economy and
,7,\ nisauji 3 ii ni6epanisaujeto ekoHo- increased consumption of the
Ve MiKV Ta pOCTOM PECYPCOCMOXU- resources. Thg artlcl_e dempn-_
BaHHs. CTaTTs AEMOHCTPYE, L0 strates that it is the field of indige-
came y poapisi KOpiHHUX HapoAiB nous people that gives rise to the
Kartepmua bycosn hOpMyeTLCS HOBa [10roBipHa Ta new treaty and judicial practice of
CyZI0Ba NPaKTMKa 3axXMCTy 06’EKTIB the cultural property protection —
KyNbTypM, a came Yyepe3 iHLui namely by means of other rights,
npasa — NpaBo Ha 3emJi0, PO3BU- such rights to land, development
TOK, 6earneyHe HaBKOJIULLHE cepe- and safe environment.
posuue.

ITocranosa npob6aemmu. [InTaHHA 3aXMCTy KyJIbTYPHMX LIHHOCTE 32 MiXKHAPOJHMM IIPaBOM 4acTO PO3IJIIIaETh-
cs1 OfHOOOKO ~ 3 IBOX BUXITHMX TOUOK: 1) TpMB’A3KM [0 BOEHHOTO KOHMITIKTY, TOOTO cuTyartiii, B Akil Tpeba 3axmima-
T, 2) IpWB’ A3KY JIO PETPOTrPaHOTO PO3yMiHHS apTedaKTy, Axuil IoTpedye 3aXMCTy — KapTHUHM, TaM ATHWKa, My3ero.
IToTpeba B 0cob1uBomy perymoBaHHI KyJIbTyPHOI CHIAIIIMHY KOPIHHMX HapO/IiB BUHMKAE TIePII 3a BCe 3 TOTO (haKTy,
110 IX CUTYyallis PiIKO KOJIM BiIIIOBifa€e IBOM 3a3HayeHVM YyCTaJIeHMM KOMIIOHEeHTaM.

Amnamis gocaimxens i myosikaminn. OcHoBHMMY 00 eKTMBHUMM KepesTaMy [T TOCIIIKeHHsT PiBHS 3aXVCTy
KYJIBTYPHOI CIIaIIMHY KOPiHHVX HapoIiB OyJia, TTo-TiepIile, HallioHaIbHa ITpaKTuKa ABcTpatii Ta gepxas Ilismernol
AmepuKu Ta, HO-Apyre, ii OLiHKa perioHaJIbHMMM CyJaMu i3 3axucTy npas jmoauan. [logo akageMiuHmx mpkepest, To
BuBYasvics mpaui B. Bertang, J1. Biepcma ta B. Mencax 3 gaHoro nurasHs.

Mera cTatTi - 3'sicyBaTH, UM € Ha CHOTOAHI 0COOIMBI MiXXHapPOTHO-TIPaBOBi MeXaHi3MI 3aXVCTy KyJIbTyPHOT CITajl-
ITMHY KOPiHHMX HapoIiB - cy0®’€KTa, MO0 AKOTO B3arasi B Cy9acHOMY 3araJlbHOMY MiXXHapPOZHOMY ITpaBi Iy>Ke MaJio
000B’s13K0BMX yHiBepcaIbHIX 30008 43aHb - i, AKIIO €, JATV OI[HKY TaK/M MexaHi3MaM.

Buxitag ocaoBHOr0 MaTepiany. [llopiuna KoHdepeHItid, mo nmposoanThest bidmioTexoro Konrpecy CIIA y enn
mpas ronyaY, 10 rpymas, y 2010 p. 6yma mpucssdena mpobiieMi ITpaB KyIbTYPHOI BITACHOCTI KOPiHHMX Hapozis [1].
s MIT 11e muradHsS 0cobmmBo /IerikaTHe, ajke Hife K y cdepi mpaB KOPiHHMX HapoIiB MeXa MK KaTeropismm
«KyJIbTypHa BJIaCHICTB» i «KyJIbTypHa CIIafIIHa» He € TaKOI0 TOHKOIO UM HaBiTh HeicHyIoworo. AOV oKpeciamTi cep-
VIO3HICTP i BarOMICTB TeMU JIMCKYCil, TIepIiia JOToBigad, aMepuKaHChKIiT IopucT Pobepra I. [laddep rHasBerma HacTy™I-
Hi daxTm:

- 6rm3pKo 50 MITH. JTIOfIeT TI0 BChOMY CBiTy HasleXXaTh 10 KOPiHHWMX HapoIiB;

- BoHM o s3aHi 3 80% cBiTOBOTO KyJIBTYpHOTO Ta GiopisHOMaHITTS;

- xopirni Haponu 3anMaroTh 20% TepuTopii 3emri;

- BOHIU € B OLTBIITOCTI /TepKaB, Ha KOXKHOMY KOHTMHEHTI;

- OCHOBHMM IIUTaHHSAM IOPSIKY AJeHHOrO KOPiHHMX HaPO/iB SIK Ha HalliOHaJIbHOMY, TaK i Ha MDKHapOIHOMY
PiBHSAX € 30epekeHHs iCTOPUYHYIX 3eMeTb, MOBU Ta TPa/IWIIiTHOTO YKITa/y JXUTTS, a TAKOXK CIIPUSHHS PO3BUTKY KYIIb-
Typu. 3aJId IIbOTO TOUYNTLCS TTOCTiVIHA 00poTHOa 3a CIIpaBeyIvBe IIpeICTaBIeHHs KOPIHHMX HapOIiB Y Jep KaBHMX
opraHax BjIajivi, 0COOIMBO MICIIeBUX, ITI0 3HaXOAUTEL CBOE BimoOpaKeHHs B HaIliOHaIBHIV Cy/IOBilT MpakTuii [2].

BusaadeHHs 3MicTy 0coOmMBYIX TpaB KOPiHHNMX HaPO/iB Ta X 3aXVICT € OTHMMU 3 HavOLIBIIT ITPOOITeMHIIX MOMEH-
TiB cygacHoro MIT [3, c. 298]. YHiBepcambHOTO JOKYMEHTY 3aTrajabHOO000B I3KOBOTO XapaKTepy He IPUITHATO i oTe-
nep. Oxpim [leknaparnii Ipo mmpaBa KOPiHHMX HapoOiB, OCHOBHE PeryJIl0BaHH JJaHOTO IINTaHHA BUBOOUTBLCH 3 MiX-

VIIK 341.215.43 BYCOIJ1 KatepuHa IropiBHa,

acripanT 1 Kypcy Kadeapu Mi>XKHapoIHOTO ITpaBa IHCTUTY Ty MiXKHapOZHMX
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HapOTHO-TIPABOBVIX TTOJIOKEHB ITPO ITpaBa MEHIINH, a HanOiTbIT epeKTUBHO BOHV po3po0bsIeHi y HaI[ioHaTbHUIX 3aK0-
HOJIABCTBaX OKPEeMUX JIepKaB.

3araipHa JIeKyIaparliis Ipas JIIOAVWHMY, sKa HaOys1a 3BmdaeBoi cumu [3, c. 278], He MicTUTB OKpeMMX MOI0XKeHb aHi
PO KOPiHHI HAPOAM, aHi IIPOCTO PO HALIOHAJILHI UM eTHiuHI MeHIIMHN. TrM He MeHII, IIepIIOOCHOBA, JyX TaKMX
TIOJIOKeHb MOXKe Oy TV BUBEIeHU 3 iHIIMX HOPM IThOTO TOKYMeHTY.

Tax, cT. 2 mporoJionye piBHICTh AeKIapOBaHNX IIpaB He3aIeXHO Bifl pacy, KOJIbOPY LIKipy, MOBM, PeJIiril, Halio-
HaJIBHOTO YN COIL[iaJIbHOTO IIOXOMKeHHH [4, cT. 2]. He MeHIII BasK/IMBO, IO IS XK CTATTS 3a00pOHSE PO3pi3sHEeHHS Ha
OCHOBI TTOTIITMIHOTO, TTPaBOBOTO ab0 MIXXHaPOIHOTO CTaTyCy KpalHy abo TepuUTOPil, 10 SKO1 JTOIHA HaIeXUTh [ibid].
SIk Oype poeMOHCTPOBAHO [aiTi, caMe TepUTOpialbHi ITpaBa € OFHMUM i3 HaMTOJIOBHIMMX i HavmIpoOIeMHimIIX
acIeKTiB OUTaHHS KyJIbTYPHOI CIIAAIIVHN KOPIHHMX HapOAiB.

3rigro 3i cT. 27 [Jexmapariii, «KoXXHa JIIOAVHA Ma€ MIpaBo BUTPHO OpaTi y9acTh y KyJIbTYyPHOMY XUTTi CyCITiTh-
CTBa, BTIIIATVCS MUCTEIITBOM» [4, cT. 27].

I xoua 3a3HaveHi TTOTTOKEHHS CTOCYIOTBCS KOXKHOTO iH/VBiIa B3arasli, He BpaXoBYIOUV 0COO/IVBI ITpaBa, SKi MOXyTb
MaTy MeHIIIMHY, 30KpeMa — KOpiHHI Hapon, 3aKpilyIeHHs Oi/TbII mpokuX / AeTali3oBaHnX HOPM He 0yIT0 MOXKIIV-
BvM y 1948 porii, ompasy micms [Ipyroi ciTosoi BivtHm. Lle OyB nmre mogaTok abCOTIOTHO HOBOTO IIepiofy - mepio-
Jly CyJacHOTO MiXXHapOIHOTO IIpaBa, i 1oTo abCcoTIOTHO HOBOI raiysi — MiXKHapomHOTo MpaBa ITpaB JTIOMHY, SKil
CyAwmIIocs MpuBHeCTH baraTo HoBaIliv y ManOyTHI pokn. OfHiero 3 HavOUTBIT Bpaskalodnx TaKMX HOBAIIiV cTasa imes
yHiBepCaTbHOTO PeTryJIioBaHHs ITpaB MeHIINH (a yepes Hel, 3T0oM, i KOpiHHMX Hapo/iB), Ka BIIepIIe 3HaMIIIIa CBOE
BUpakeHHs y TTakTax 1966 p. Imes HeoOxifgHa — BUXOISIYM 3 TOCBiAY TBOX CBITOBUX BOEH, i UM He HaMOITBI Mpobiem-
Ha - gK TTOKa3aB ManOyTHin mocsinm IOrocnasii, Pyanmau ta iHmmix gmcmeHHNX apprUKaHCHKMX KOHQITIKTIB.

MiXHapOgHNMIT TTaKT PO eKOHOMIYHi, COoITiasTbHi 1 Ky/TbTypHi ITpaBa (paKTIYIHO TIOBTOPIOE TIOIOXKeHHs [ekmaparil
1948 p. [5, ct. 15(1)(a)]. A or ct. 27 ITakTy TIpo TPOMa/ISHCHKI i TTONTITUYHI MTpaBa Jae HOBe, OLTBIIT posImmpeHe pop-
MyJTIOBaHH:. BoHa Bu3Hadae, Mo y TX KpaiHax, /ie iCHYIOTh eTHIUHi, pesIirifiHi Ta MOBHI MeHIIMHM, ocobaMm, sKi /10
HUX HasleXXaTh, He Mo)ke OyTW BiZIMOBJIEHO y TIpaBi pa3oM 3 iHIMMMM WieHaMU Ti€l X TPpynu KOPVMCTYBATVICS CBOEIO
KYJIBTYPOIO, CTIOBi/TyBaTV CBOTO PeJIiTifo i BUKOHyBaT! 1i 00psan, a TaKOX KOPUCTYBaTHCS PimHOI0 MOBOIO [6, cT. 27].
Cawme Ha ocHoBi 11i€l ctaTTi Komiter OOH 3 mpaB mogmHM TTOIPOCHB OFHY 3 Jep’KaB-wIeHiB «HagaTy iHdopmariiro
IITOTTO BXXWUTWX 3aXOfIiB 3i 30epeXxeHHs peTlirinHmX, KyJIbTYPHMX Ta iCTOPUYIHMX TTaM SITOK KOPiHHMX Hapomis» [7, c.
310].

AscTpatis, ska i Oy7ia 3rajgaHoro BuIle JepkaBoro, Hapsny 3 Kamamoro Ta CIIIA HambimeIm akTMBHO po3pobiisie
HaITiOHaTbHI TTOJTOXKEeHHS IITOI0 0COOIMBOTO CTaTyCy Ta MpaB KOpiHHMX Hapozis. Ceper HapiXHMX AT TaKMX Hapo-
TIiB acTIeKTiB, 110 MOTPeOyIOTh peryIIoBaHHs — Pi3HOMaHITTS, MicIle3HaxO/KeHHsI, 3aco0M Tparli Ta TeXHOJIOTil, CBs-
IIIeHHi MiCITd Ta OTIOBifli, My3WKa, TaHIIi, TTicHi, OOpsAY Ta BisyasibHe MUCTEIITBO - ABCTpaslisl Ha3Basla ITe OfIVH, Havi-
6inmerr TpoGreMHmTI — TepuTopis [8]. 3B's30K i3 3emitero - mepiuyt i pyHIaMeHTaTBHU (PakTOP TOOPOOYTY i IpO-
IIBiTaHH: [T BCiX KOPiHHMX HapofiB. 3 1poro Ypsm ABCTpaslil IUTYeE cIoBa IIpeficTaBHMKA aBCTPasIiIChKMX abopm-
reHiB:

«Mu po3pobrisieMo HaIly 3eMJTIO Ta CTaBUMOCS /10 Hel Mo-iHIToMy, aHibk 6irmi momyu. Mu posymiemo, 1o Tpeba
XUTU i3 3emsTeto, a He 3a paxyHOK Hei. Hac Bumm 36epiraTu 11, a He BUcHaXyBaTv» [ibid] (Kypcus mint - K.B.)

QOueBnagHO, O Taka poJib TEPUTOPiaJIbHOrO acIeKTy He MOIJIa 3HaUTW IIBMIKe KOMIIPOMiCHe BUpIIIeHHS Ha
HaITiOHaTbHOMY i, TMIM Tade, Ha MiXHapormHoMmy piBHaX [9, c. 582-601]. Came mmTamHs 3eMiti, ToOTO ii pecypcis i
IpaBa Ha 1X PO3POOKY i BUKOPMCTaHHS, yTPYAHIOE TIOTO/KeHHs YHIiBepCaTbHOTO 3araTbHOO00B I3K0BOTO JTOKyMeH-
Ty B iHTepecax KOpiHHMX HapofiB, a BigmosigHa [lexmaparis 6yia mpuvmHsaTa e y 2007 p. 3TifgHO 3 0CTaHHBOIO,
«KOPiHHI HapoIM MafOTh IIPaBO JOTPUMYBATHCS Ta 3MIITHIOBATH CBiVT OCOOIMBUT Ty XOBHWU 3B'S30K i3 3eMJISIMI, TepU-
TOpisiMY, BogaMy i MOPCEKMMYM TpMOepeXXHIMY BOZIaMH, a TaKOX iHIMMW pecypcaMu, sIKi IM TpaAnITiiHO HajleXXaThb
UM TVM Y iHIIVM YMHOM HVMU 3a/iIMarOThCs 1 BUKOPUCTOBYIOTECH, @ TAKOXK HEeCTV CBOIO BiIIOBiNaJIbHICTE Hepes Mari-
OyTHIMIU TIOKOIIHHAMK y 1IbOMY BigHomeHHi» [10, cT. 25]. TvM He MeHII, HaBiTh BU3HAIOUM i 3aKPITIFOIOUM CXOXi
MOJIOXKeHHsI Ha HalioHaapHOMY piBHi, ABcTpais, Kanana, Hosa 3enanpis i CIIIA mporosocysanmu ripotu Jeknapariii,
i He B OCTaHHIO Uepry - uepes3 NUTaHHS IIPaB a 3eMJIIO.

HosiTHS cyfoBa mpakTuKa, 0cOOIMBO perioHaIbHMX CYAiB 3 IIpaB JIIOAVHM, BCe YacTillle MiATBepIKye HOPMY
TIPO 3B'SI30K KyJIBTYPHOI iIeHTMYHOCTI KOPIHHMX HapoIiB 3 iX HeBi eMHMM MpaBoM Ha icropuyHi 3emti. Tak, y mepe-
JIOMHOMY pirreHHi ro crpasi Mayagna (Sumo) Community of Awas Tingni v. Nicaragua Mi>kaMepuKaHCBEKWUT CY7I 3 TTpaB
JIOAVIHY yIleple BU3HAaB, 110 KOJIeKTVBHe IIPpaB0 KOPIHHMX HapO/IiB Ha 3eMJII0 3aXMINAEThCs CT. 21 Ipo mpaso Biiac-
HOCTi AMepMKaHCBKOT KOHBEHIIII Tpo IpaBa ToauHmM [2, . 141-142; 11, c. 300-313].

AdpmkanchKa KoMmicist 3 Tipas moguHaM i Hapopis y crpasi Centre for Minority Rights Development (Kenya) and
Minority Rights Group International on Behalf of Endorois Welfare Council v Kenya y 2009 p. Takox ymepiie B icTopif
Adpukn BU3HaIA TpaBo KOPiHHMX Hapopis Ha ictopwuni semti [12]. Kowmicis Bcramoswta mopytmenHs Keniero
AdpvkaHCchKOT xapTii ITpas moavHM i Hapopis (cT. 8, 14, 17, 21, 22), 11 HarlioHaTbHOT KOHCTUTYIIIT Ta MiXKHapOTHOTO
IIpaBa II0 BiJHOIIIEHHIO 0 Hapoyy eHaopya. Tak, Hajaro/mKeHHs TyPUCTUIHOTO Oi3Hecy B KpaiHi He MOIJIO BUIIpaB-
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JlaTy TIPUMYCOBOTO TIepecesleHHs eHopya 3 iX icToprdaHmMX 3eMenb, a TOPYIIyBasio MpaBo Ha 3eMJIIO Ta IIPUPOIHI
pecypcu, cBOOOAY pertiril Ta KyJIbTYpHMX ITPaKTHUK, TTpaBa KOPiHHMX HapOZIiB, 30KpeMa, IIpaBo Ha PO3BUTOK [13, m.
251, 268]. Pimenms Kowmicit Oysto minTpuMano Adpukadacsknm coozom y 2010 p.

IITe ommiero HOBaIIiETO Cy9acHOT Mi>XKHaPOIHOI IOPUCTIPYAEHIIII € TTOB I3yBaHH: ITpaB Ha KyJIbTYPHY CHaIINHY Ta
3aXVCTy OCTaHHBOI He TUTBKY Uepe3 IIpaBo Ha iCTOPWYHI 3eMJTi, a 1 9epe3 MpaBo Ha Oes3ledHe HaBKOJIMIITHE ceperio-
Bue [14]. Y crpasi Hapony sHomami mpotn bpasurtiit Comunidad Yanomami Caso N° 7615 MixxamepnKaHChKa KOMi-
cist 3 mpaB OAVHY 3a3Ha4NIIa, IO MOXYTh OyTW CUTyaIlil, KoM 3aXVCT KyJIbTYPHOI CITafIIHA i KyTbTYPHUX ITiH-
HOCTeTT 3MIiTICHIOETBCS Yepe3 3axCT MpaBa Ha OesledHe HaBKOJIMUIIIHE CepeoBuIIe (B OpUTiHaiIi B JaHOMY IIpOBajI-
JKeHHI BXMBasoch popmysmoBaHHs ‘environmental rights’) [15]. YV mieomy mperiezienti 1985 poxy Oyito Bmeprme Bus-
HaHO MPpaBO KOPiHHWMX HapOJIiB Ha CTIeITiaTbHNUI 3aXUCT, KU 30epiras Ou Ix KyJIbTypHY iTeHTWYHICTS i KyIbTypHY
canyHy. Y cuTyarlii SHoMaMi TaKuvi CTIelliaTbHIMIT 3aXVICT BKITIoYaB 000B 130K bpaswrtil He omycKaTv po3BigyBaTb-
HUX i OyiBeTpHMX poOIT Bists icTOpWYHMX 3eMeTTh TaHOTO Hapofly, 3a0e3medyBaTy BiTHOBIeHH TaHAadTy, 30mT-
KV sIKOoMy OyJyIm 3aBHaHi TaKMMM poOOTaMM, a TaKOX TapaHTyBaTV HaJIeXXHi CTaHAapTV TIepeBipKu CTaHy 3[0pOB’d Ta
YMOB XWUTTEMisUTHHOCTI WIeHIB OOIIMHY Mic/Is Takmx po0iT [16].

BaxxmBo 3asnaunT, 110 B CBOIN apryMeHTallii 1o crrpasi Kowmicig Bkasaia, 110 Take TpaKTyBaHHS BiIIOBigae gy Xy
i BUMOTaM MiXHapomHMX HakTiB 1966 p. [ibid]. 3posymino, o Kowmicis He yrmoBHOBakeHa gaBaTv oiltiviHi 0008 s13-
KOBi TIIyMaYeHHs TaKTiB, i 11 IyMKa >KOIHVM YMHOM He CTBOPIOE 30008 s13aHb IS OYIB-KOTO, OKPiM CTOPiH CITOpY,
BiFITIOBiAHO M0 MpuHIMITY res judicata [17, cT. 68.1; 18, c. 662]. Ta He3Baxaroun Ha dopMaTbHY He0OOB A3KOBIiCTH I
IHITTMIX Tlep>kKaB UM OpraHi3ariivt, TaKmil MVPOKWUY TAXif, SKui BKITIOYaB, inter alia, aHasmi3 ogHMUX 3 HaVTOTOBHIIITMX
yHiBepcaTbHIX JOKYMEHTIB 3 TIpaB JIIOAVH, € ICKPaBOIO JIeMOHCTparliero de lege ferenda [19].

BucaoBKM. Yci Tpy HaBeneHi cIrpaBy BUPINTYIOTh Ha ITPaKTUIII Ti MATaHHS, SKi HOPMAaTWBHO TTOKM IO ITpobITe-
MaTWUYHO TTOTOAMTY Ha MibkHaporHomy piBHi [20, c. 1069-1070]. Taxvmt migxim 0co0mmBo cOpmsSTIVBUT I 30epekeH-
HsI KyJIbTYPHOI BJIaCHOCTI, ajike, SIK OyJI0 MPOIeMOHCTPOBAHO, Y PO3pi3i KOPiHHMX HapOiB BOHa ePeKTUBHO 3axM-
IIAETHCS OTTOCEPeIKOBAaHO: Yepes3 ITpaBo Ha 3eMJTIo, Ha Oe3reyHe HaBKOJIMIITHE CepeOBUIIe, a TaKOX depes IIpaBo Ha
CIIeIiaJIbHUVE 3aXVACT.

I Taxe odpopmTeHHs, i Te, 1110 BOHO 3MIiTICHIOETHCS, B TIEPIITy Yepry, caMe depes CyIIOBY IIPaKTHKY, a He depe3 Mix-
HapOIHi HOpMaTMBHI aKTH, € aOCOTIOTHO JIOTiYHNM i BillITOBiae peasisiM cydacHMX MKHapOIHMX BiTHOCKH. SIK yXe
Oyr10 3a3HavUeHO, MMTAaHHA KOPIHHWX HapPO/iB € OTHNMM i3 HaviOLIBII CIipHMX Ta Mayio BperyiaboBaHmx y MIT came
uepes3 110ro OesrocepeTHIO MPUYETHICTH /10 TTpaB Ha IIPMBaTHY BJIaCHICTH, a 0COOMBO ~ ITpaB Ha 3eMJTIO. I SIKITo v MiX-
HapOTHOMY HOPMOTBOPEHHI € TpuBasa mpobiemMa 3 IPUIHSATTSIM YHiBepcaTbHOTO 000B’ I3KOBOTO JOKYMEHTY IIIOJIO
KOPiHHWMX HapoJliB, TO Cy/IoBa ITpakTuKa, 30KpeMa, AQPpMUKaHCHKOTO Ta MikaMeprKaHCHKOTO CY/IiB 3 IIpaB JIIOIVHI,
agpecye ii mo-ceoeMy. IOpucnpyieHtiis 3a3HadeHNX OpraHiB Ja€ HOBe TIyMadeHHs ITpaBaM i ITOHSATTSM, IO BXe
3aKpiruTeHi B icHyIounx akTax 3 IIpaB JIIOAVHW, BiIIOBIAHO 710 cydacHMX ToTpeb i peartint. I xoda Taxmit minxin He €
Ge3pM3MKOBaHMM i He MOXKe He BUKITMKAaTV HaCTOPOXXeHiCTh, 0COONIMBO Y IOPUCTiB KOHTMHEHTATbHOI IIPaBoBOi CiM'1,
Ha JaHVT MOMEHT, BUXOISYN 3 TTPaKTUKM, BiH € OJTHMM i3 HamOiIBII BAaINX BapiaHTiB aJIpeCcHOTO 3aXUCTy KyJIbTyp-
HOT BJIACHOCTI KOPIHHMX HAapOJiB Ta KyJIbTYPHOI BJIACHOCTI Yepe3 KOPiHHI HapOoau.
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Cultural Heritage of Indigenous Peoples under International Law

The present article addresses crucial issues of the protection of cultural heritage of indigenous peoples. Given the
lack of binding universal rules of international law on indigenous peoples, the preservation of their artefacts is par-
ticularly fragile nowadays, in the era of globalization with its liberal economy and increased consumption of the
resources. The article demonstrates that it is the field of indigenous people that gives rise to the new treaty and judi-
cial practice of the cultural property protection - namely by means of other rights, such rights to land, development
and safe environment.

Basic human rights instruments such as Universal Declaration of Human Rights or the 1966 Covenants fail to high-
light either distinct features of indigenous peoples, or any special treatment they might need. Nevertheless, the 2007
Declaration on the Rights of Indigenous Peoples distinguishes their special bond with their traditional lands. The sub-
sequent judicial practice of the Inter-American Court on Human Rights in the Mayagna (Sumo) Community of Awas
Tingni v. Nicaragua case and African Commission on Human and Peoples” Rights in Centre for Minority Rights
Development (Kenya) and Minority Rights Group International on Behalf of Endorois Welfare Council v Kenya
demonstrates that tying art issues with the rights to land or development may be one of the most efficient ways for
the preservation of indigenous cultural property.
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The Identification of a Minority.

Introduction

Minority rights are human rights; consequently, beside the responsibility of the
international community, the state in which the minority lives is the prime duty-
bearer of minority rights. But who are the subjects?

The protection of minority rights basically depends on the constitutional sys-
tem of the state. But even if the state is a perfect democracy, - which state is that?
- it could happen that majority pays no significant attention to minority wishes.

Gabor Kardos To belong to a minority is rarely an advantage. Moreover, as one of the founding
fathers of the US Constitution, Madison stated, in all cases, where a majority is unit-
ed by a common interest or passion, the rights of the minority are in danger'. In this danger the concept of nation
state satisfies itself with the equality before the Constitution, not paying attention to such particularities as language,
or culture. Language and the culture based on it are somehow automatically synonymous with some sort of repre-
sentation of the minority. Language is one of the most important expressions of a sense of collective identity, which
has been imbued with a mythical significance in Eastern and Central Europe. As an eminent Hungarian politician
and political thinker Count Istvdn Széchenyi once said that a nation lives in its vernacular. Language and culture are
a kind of mythical home, supposed to substitute for a collective home not existing in reality. The use of geographic
and other names of settlements in the minority language in everyday life may be an outward expression of the
authentic existence, authentic living of the community in the given physical space. The authentic existence of minor-
ity communities may undermine majority myths of origin.

In post modern Western European societies the identity is a delicate question: there are large immigrant com-
munities and more and more other social groups identify themselves along the lines of a particular identity and in a
way or another majority seems to be disappearing. At the same time the visible signs of obvious «otherness» on parade
reconstitute the feeling of belonging to the majority and the amorphous majority regains its shape by redefining itself
against them, mainly against immigrants. In Central and Eastern Europe after the fall of Communism the rebirth of
the different ethnic identities have taken place and the threat perception of the majority still comes from the lack of
understanding of political consequences of ethnic pluralism and of open identity manifestations in combination with
old intolerances and competition for state resources.

In the last two decades the strengthening of minority protection both at national and European level has been a
factor in the stronger manifestation or regaining of minority identities. First the successful vernacular mobilisation
of different ethnic groups and the ethnic conflicts led to inclusive legislation and then the legislation itself proved to
be an invitation to minority consciousness. Sometimes strange flowers grow on the fertile identity soil but it is still
exists that governments are reluctant to give recognition to obviously separate identities.

Who should identify a minority group?

The Rwanda Tribunal in the case Kayishema came to the conclusion that Tutsi formed an ethnic group because
the perpetrators of genocide committed against them shared that belief thanked to the government issued identity
cards describing them as such® By this the subjective approach in identification of a minority group has been recog-
nised even in the form of stigmatisation by both the Rwanda and Yugoslavia Tribunals. Basically preferring the sub-
jective approach the Tribunals have not abandoned completely the reliance on objective criteria’. But would it be pos-
sible to do that?

The states have a legitimate interest to know who the subjects are of minority rights, because of the protection
of additional rights involve significant expenses and it is justified to clarify whether the right holders are really enti-
tled or not to the guaranteed services. Beside the just mentioned utilitarian approach if the legislation secures a spe-
cial political representation to the minorities it simply comes from the basic understanding of democracy others
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should know on behalf of whom the representatives speak. So it can not be a question that mere declaration of the
alleged subjects can not be the only ground for departure and objective factors are to be calculated. This might eas-
ily lead to the sensitive question of the collection of ethnic data which is not allowed in many European countries
because of the long shadow of the past when the open manifestation in ethnic groups was the reason of persecution.

Anyway, it is beyond any reasonable doubts that a delicate balance should be set between the subjective and the
objective approaches. The elaboration of that delicate balance can not be done differently than with the help of some-
times awkward sometimes painstaking processes of a dialogue involving those who demand rights for themselves,
the authorities and the international supervisory bodies. It also important to observe that the delicate balance is not
a static phenomenon, and in case of certain minorities it is closer to objective aspects and in other cases it is closer to
subjective approach. As has been

«Traditionally it has been accepted that the existence of a minority depends on a combination of one or more objective ele-
ments with one subjective element, namely the members” awareness of belonging to a minority. However, the subjective aspect
is increasingly seen as complex and independent. The existence of a minority is not «static», since it always depends on the will
of its members, on their will to continue to form a group distinct from the majority, and on their capacity to recreate their own
identity. There are many minorities where the so-called «objective» aspects are insignificant and where subjective aspects, such
as the awareness of belonging, are the determining factors.*»

In international law the classic wisdom in this question came from the Permanent Court of International Justice
stated in the Case of Greco-Bulgarian «Communities». «The existence of communities is a question of fact; it is not a
question of law®». Later on the Court added that a minority community is

«a group of persons living in a given country or locality, having a race, religion, language and traditions of their own, and
united by the identity of such race, religion, language and traditions in a sentiment of solidarity, with a view to preserving their
traditions, maintaining their form of worship, securing the instruction and upbringing of their children in accordance with the
spirit and traditions of their race and mutually assisting one another®».

As far as the first, laconic statement is concerned the correct generally shared interpretation comes from the Venice
Commission. The statement means that the state recognition of the existence of a minority community became irrelevant
under international law’. Here it is important to add that the emphasis is on words «under international law». Because it
is quite obvious that to enjoy minority rights under national law there is a need for recognition on behalf of state legisla-
tion.

In case of the concept of minority community you can find references to objective criteria to the existence of the spe-
cific characteristic features of the group in religion, in language and so on but not only, it is also underlined that the mem-
bers of the group should exhibit a sentiment of solidarity reflecting their desire to preserve their specificities, their subjec-
tive understanding is decisive.

In the Rights of Minorities in Upper Silesia (Minority Schools) the Permanent Court of Justice accepted that a declaration
on behalf of a minority pupil on his origin or mother tongue required by law as a precondition to be admitted to a minority lan-
guage school is not violating equal treatment®. Consequently, members of the group should give evidences of their subjective
view on their identity, if they would like to enjoy minority protection. Through this it is also secured that their subjective iden-
tification is not arbitrarily made, the subjective choice is intertwined with its objective ground. The question is whether they
would like to and they are able to convincingly admit their identity or not.

The UN bodies
The Article 27 of the Covenant on Civil and Political Rights are full of short statements need interpretation.

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be
denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their
own religion, or to use their own language.

No doubts the word «exist» should definitely be interpreted. In its the General Comment 23 of the UN Human
Rights Committee came to the following conclusion: «Given the nature and scope of the rights envisaged under that
article, it is not relevant to determine the degree of permanence that the term «exist» connotes»’ Later the Committee
added: «The existence of an ethnic, religious or linguistic minority in a given State party does not depend upon a deci-
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sion by that State party but requires to be established by objective criteria®». Consequently, the existence of a minor-
ity community should be judged relying on ethnic, religious and linguistic criteria in an objective way, and the
secured rights do not require a certain minimum number, and possibly there is no required minimum level in their
manifestation of their desire to preserve their specific characteristics. In Sergei Malakhovsky and Alexander Pikul v.
Belarus, that stands the behind the individual opinion of Human Rights Committee member Ms. Ruth Wedgwood.
She correctly underlines that as precondition for registration of a religious community not only the legal address of
the Krishna community as an «administrative seat» is not acceptable, but also certain other conditions which require
a of level of their manifestation, namely that «a religious group seeking qualification as an «association» must show
that it has been active in Belarus for at least 20 years, and that it has at least 10 «communities» within the country»".

Objective approach seems to prevail if the individual’s declaration should be judged as in Kitok. So, it was not a
problem that the law provided certain criteria for participation in the life of an ethnic minority but it lied with that
a person who was ethnically belonging to the group could be held not to be a member for the purposes of the legis-
lation. That was equivalent with ignoring of the objective ethnic criteria in determining membership of a minority,
and beside that the subjective elements were also not taken into consideration: the applicant always retained some links
with the community, because he always lived on community lands and sought to return to the traditional commu-
nity economic activity™. In the earlier Lovelace similarly to Kitok, beside the objective ground, the subjective element,
the wish to maintain ties with the community was decisive:

«Persons who are born and brought up on a reserve, who have kept ties with their community and wish to maintain these
ties must normally be considered as belonging to that minority within the meaning of the Covenant»".

In the Lovelace the Committee clarified that if the domestic legislation confines a minority right attached to the
membership in a minority community that should be objectively and reasonably justified". This approach which
involves that the burden of proof goes to the legislation is applied if the recognition of the membership is concerned
in a different context. The watchdog of the International Covenant on the Elimination of the All Form of Racial
Discrimination, the Committee on the Elimination of Racial Discrimination in its General Recommendation VIII
underlines that «such identification shall, if no justification exists to the contrary, be based on the self-identification
by the individual concerned»"”. It means that the individual or the group of the individuals might be subjective; the
burden of the proof - the reasonable and objective justification of the negative decision on membership or on the very
existence of the distinct community - is on the shoulder of the authorities denying the recognition. As it has been
demonstrated the Concluding Observations in relation to state periodic reports clearly confirms that approach™.

The objective approach should be the base if a state party attaches an interpretative declaration to Article 27 as
far as the existence of minority communities is concerned. The well known béte noir is the French interpretative dec-
laration (in reality reservation):

«In the light of article 2 of the Constitution of the French Republic, the French Government declares that article 27 is not
applicable so far as the Republic is concerned"».

The official standpoint of the French government that the lack of official recognition of minorities within the ter-
ritory of the State party does not prevent the adoption of appropriate policies aimed at preserving and promoting
cultural diversity was not very well accepted by the Human Rights Committee. They have emphasised that the
Committee

«remains unable to share the view of the State party that the abstract principle of equality before the law and the prohibi-
tion of discrimination represent sufficient guarantees for the equal and effective enjoyment by persons belonging to ethnic, reli-
gious or linguistic minorities of the rights set out in the Covenant (articles 26 and 27)"*»

The UN Declaration on the Rights of Persons belonging to National or Ethnic, Religious and Linguistic Minorities
in its Article 1 (1) the obligation is not confined to those states where minorities live, consequently, taking out that,
there is no room left to subjectivism and it is clear the Declaration does not leave any doubts that states can not be
subjective if they have to decide on the recognition of a distinct minority group.

The Council of Europe bodies

The European Court of Human Rights faced to the recognition issue cases related to freedom of associations under
Article 11 of the European Convention on Human Rights. In Sidiropoulos v. Greece the Court firmly states that:
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«Territorial integrity, national security and public order were not threatened by the activities of an association whose aim
was to promote a region’s culture, even supposing that it also aimed partly to promote the culture of a minority; the existence
of minorities and different cultures in a country was a historical fact that a «democratic society» had to tolerate and even pro-
tect and support according to the principles of international law'"».

In Gorzelik and others v, Poland the Grand Chamber of the Court observed that «in all their decisions the author-
ities consistently recognised the existence of a Silesian ethnic minority and their right to associate with one another
to pursue common objectives» but accepted as a proportionate measure the denial of registration in the case. The jus-
tification was that the Grand Chamber just like the Chamber had acted in the case could «hardly perceive» any other
reason of relying on a specific section of the domestic law «than to prepare the ground for enabling the association
and its members to benefit from the electoral privileges*». Kristin Henrard correctly underlines that the combination
of those two areas in the case in which the State Parties enjoy a considerable margin of appreciation, - minority and
electoral issues, — and the above mentioned attitude of the Polish authorities towards the Silesian minority led to the
decision”. By analysing the later case law she points out that although under very particular situations like in Gorzelik
there might be exceptions, the Court generally upheld the doctrine of Sidiropoulos™.

Although in the European Charter of the Regional or Minority Languages the question is «the recognition of the
regional or minority languages as an expression of cultural wealth» (Article 7 1. a.) that means an indirect recogni-
tion of the community. Consequently the «Charter does not liberate us completely from the task of identifying
groups,» as Robert Dunbar concludes®.

The recognition under the Charter is rather special because of two reasons. First, as quite obvious, the recogni-
tion of a minority group via the recognition of their language protected and promoted under the Charter is relevant
if their language is distinct from the official language of the state party, it is not a dialect of that (although lesser used
minority languages might also be protected, if the ratifying state wishes so). But how far should be distinct? What is
the case between Limburger and Dutch, between Kven and Finnish, or in the most obvious example, between Low
German and High German? Second, just the opposite might be true as in the first case. If there is a widely shared
recognition of a group as a distinct one, and they even have their own state (and their languages show some differ-
ences) it can make natural that their language is protected under the Charter. That might be the case with Serbian in
Croatia and Croatian in Serbia. It seems to be hard to escape from the conclusion that the objective linguistic situa-
tion is frequently overruled; the decisive is the motivated recognition of the State Party. So, recognition depends on
psycho-sociological and political factors which could lead to different outcome in each case™.

The evaluation reports of the Expert Committee in undisputed cases simply accept what languages are includ-
ed into the ratification document, also that whether they receive protection only under Part II or under Part II as well,
and dive into the problems of practical protection. As far as problematic cases are concerned ask for clarification from
the authorities which should take place in close co-operation with the users of the language®.

Although Article 5 (1) of the Framework Convention for the Protection of National Minorities sheds some light
on it, - religion, language, traditions and cultural heritage - there is no definition of a national minority in the
Convention, but it contains the right to identity in Article 3 (1). If we take together the lack of definition but the ref-
erence to objectively distinctive features of a national minority and the clear recognition of the right to identity, alto-
gether they provide a solid ground for departure. The Explanatory Report states that the Article 3 (1)

«(D)oes not imply a right for an individual to choose arbitrarily to belong to any national minority. The individ-
ual’s subjective choice is inseparably linked to objective criteria relevant to the person’s identity*».

So, the group and those individuals who consider themselves as members should give evidences of their subjec-
tive view on their identity, it is the classic wisdom. In reality so much depends on the approach of the Advisory
Committee, how they balance the subjective and the objective aspects. Is the balance closer to objective aspects or, to
subjective approach? The Advisory Committee leaves a margin of appreciation to the State Parties, because it gives
only advises to the State Parties how to improve their compliance and no definition on its hand. But having a con-
tinuous dialogue with the authorities and urging a constructive dialogue between the authorities and the minority
groups, consequently in soft form, gives an advantage to the subjective self-identification. Many examples prove that”.
Here I would like to quote only one but very convincing example in the Third Opinion on Hungary adopted on 18
March 2010. As usual the Advisory Committee encourages the authorities to continue efforts to include the possibil-
ity for persons belonging to other groups to enjoy the protection of the Framework Convention and to be covered by
the national legislation on minorities. The concrete cases mentioned earlier include the Jewish, Russian, Hun and
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Bunjevci communities®. Without going into details whether the Jewish, Russian or Bunjevci communities are nation-
al minorities under Hungarian law might be a debatable question, but Huns - the people of Attila - are imagined com-
munity, based on an arbitrary self-identification of a group of persons with an ancient people.

Conclusion

To set the delicate balance between the subjective and the objective factors in the identification of a minority group
in a dynamic way is not an easy thing in certain cases. The quoted cases might prove that the elaboration of such del-
icate balance can not be done differently than with the help of sometimes awkward sometimes painstaking process-
es of a dialogue involving those who demand rights for themselves, the authorities and the international superviso-
ry bodies. Even if the dialogue does not come to end in a foreseeable future and it seems to take place between deaf
persons. In some delicate cases certain terms of international instruments might provide less sensitive solution. So,
for example, one day Silesian may be accepted as regional language by the domestic legislation putting aside the ques-
tion whether it exists as a minority group or not, and this would secure protection for it under the European Charter

for Regional or Minority Languages®.

Minority identity, identification of a minority, minority rights, international law, UN, Council of Europe.
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ITonina I'purasnceka

The recognition of rights of indige-
nous peoples in international law.

B paHin ctaTtTi aBTOpM aHani3yloTb
npouec BU3HAHHSA NpaB KOPIHHNX
HapoaiB B paMKax Mi>KHapOaHO-
npaBoBOi AYMKM Ta MiXKHaApOAHOro
npasa. OcobnuBa yBara npuains-
€Tbcs BNMBY pob6iT B. ae Jlac
Kacaca, ®. Bitopia, I'. pouig, E.
ne Batrena Ha popmyBaHHS
3aranbHOro niaxoay Ao ctatycy
KOPiHHUX HaceneHb B 3axigHOMY
CBiTi. ABTOPY OKPECIIOITb Cy4yac-
HY CUCTEMY Mi>XKHapOAHUX NpaBo-
BUX aKTiB, IKi HA CbOrogHi BU3Ha-
YaloTb NpaBa KOPiIHHUX HAPOA,iB.
Knio4yoBi cnoBa: KOpiHHi Hapoaw,
CaMOBU3HA4Y€HHS, OOKTPUHA Bif-
KPUTTSH, BUKJIIOYHE NMPaBo 3axucCTy.

B paHHOWM cTaTbe aBTOpPbLI aHANN3u-
PYIOT NpoLecc NprU3HaHus npas
KOPEHHbIX HAPOA0B B paMKax MeX-
AYHapoOAHOro rnpasa u ero Hayku.
Ocoboe BHMMaHue yaensercs
BnnsiHMio paboT B. ne Jlac Kacaca,
®. Butopua, I'. Fpouusa u 3. ne
BatTtens Ha popmupoBaHue obLie-
ro noaxona K CTaTycy KOpPeHHbIX
HapoAoB B 3arnagHoM Mupe.
ABTOpbI 04E€PYNBAIOT COBPEMEH-
HYIO CUCTEMY MEXAYHapoaHO-npa-
BOBbIX aKTOB, KOTOpPbI€ Ha Ceroa-
HALLIHUIA feHb onpeaendaioT npaesa
KOPEHHbIX HAPOJ0B.

It is a remarkable hallmark of the international human rights law nowadays, that the indigenous peoples are rec-
ognized as special subjects of concern. An institute of international human rights law comprising collective rights of
indigenous peoples has appeared and is developing fast.

According to Professor S.J. Anaya, a well-known American expert in the area of indigenous peoples' rights, the

term indigenous means living descendants of preinvasion inhabitants of lands now dominated by others. This cate-
gory of peoples is a culturally distinctive group that finds itself engulfed by settler societies born of the forces of
empire and conquest. [1, p. 3]

What makes them different from other groups or communities is this close relationship to their ancestral land.
Their cultural, social and ethnic identity is based, first and foremost, on the ties to their land. [2, p. 121] One can regard
the following peoples as falling under the aforesaid notion of indigenous: the Inuit of Canada, the Maori of New
Zealand, the Zulu of South Africa and Zambia, Pygmy peoples of Central Africa, the Circassians of the North
Caucasus, the Maya of Mexico etc. Nowadays there are more than 370 million indigenous people in more than 90
countries worldwide. Moreover, indigenous peoples provide around 80 % of cultural and biological diversity in the
world. [3]

The UN Permanent Forum on Indigenous Issues, established on 28 July 2000, [4] developed a complex of main
characteristics of «indigenous peoples» designed to determine the scope of the term. It holds, that considering the
diversity thereof, an official notion of «indigenous» has not been adopted by any UN agency. Therefore a modern
understanding of this term based on the following was developed: -«self-identification as indigenous peoples at the
individual level and accepted by the community as their member;

- historical continuity with pre-colonial and/or pre-settler societies;

- strong link to territories and surrounding natural resources;

- distinct social, economic or political systems;

- distinct language, culture and beliefs;

- form non-dominant groups of society;

FPIHEHKO OneHa OnekciiBHa,

TOKTOP IOPVIAMYHIMX HayK, CTapIINV HayKOBUIT CIIBPOOITHVK Kadeapy MixkHa-
pornHoro npasa IHcTUTYTY MidkHapomHMX BifHOCHMH KuiBchKoro HarioHaIbHOTO
yHiBepcureTy imMeHi Tapaca Illepuerko, mpodecop kKademapn Mi>KHaPOIHOTO TTpaBa
Ta HOPiBHAJIBHOIO ITpaBO3HaBCTBa KMiBChKOro Mi>XKHApOJHOIO yHIBePCUTETY.
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- resolve to maintain and reproduce their ancestral environments and systems as distinctive peoples and com-
munities.» [5]

Thus, we could come to the conclusion that «indigenous peoples» can be generally defined as a group of people,
that has historically belonged to a certain pre-colonial region and is distinguished by different cultural, linguistic, tra-
ditional, social and other features in contrast to those of a dominant nation of this region.

Within a historical context it is common practice to regard the issue of indigenous peoples' rights, beginning with
the European colonial expansion era. Renowned theorists of the time, such as Francisco de Vitoria and Bartolome de
las Casas, were caught between the traditional European imperialist approach and the challenges of the developing
international law, while regarding this issue. [1, p. 10]

Vitoria developed a remarkable concept concerning the relations between the Indians and the Spaniards. On the
one hand he affirmed the status of indigenous peoples as human beings with the result of them having undeniable
rights to land with «dominion in both public and private matters». [6, pp. 127-128] On the other hand, in his opin-
ion, indigenous peoples of America, in light of them being incapable to administer their own state up to a decent level
accepted in the European countries they could use some guidance on the part of the Spaniards. [1, p. 11] This kind
of ambivalence in views as to the status of indigenous peoples unsurprisingly led to justification of war against the
dissident tribes of Indians.

A century has passed but the concepts laid down by Vitoria continued to influence European scholars. Even the
«one the most prominent fathers of international law», [1, p. 16] Hugo Grotius, shared some of Vitoria's views. He
stood on the position that there could be no title by discovery to lands where other human beings were living. The
first settlers might be «dull of wit» and they might have different religion or culture. Nevertheless they were the first
to settle down on these lands. [7, p. 550] He continued to analyze the concept of just war by reducing the constitut-
ing ground for it to the following three one: defense, recovering of property and punishment. [7, p. 171] Thus, we
can see an altered attitude to the right of Christians to conquest Non-Christians.

Vitoria's approach can be traced in the works of other European theorists of that time: Alberico Gentilis, Francisco
Suarez, Balthasar Ayala and others. [8, pp. 48-54] Moreover, it could be assumed, that the later trusteeship doctrine
adopted by Western states (Great Britain and eventually the USA) in the XIX century has certain relation to Vitoria's
views. [9, pp. 136-153]

De las Casas, grounding his attitude to the problem on his own experience as a missionary in the New World,
adopted a firm position in defense of indigenous peoples' rights against their mistreatment by the colonialists. Because
of his «different» views he even entered in 1550 into the famous Valladolid debate with his adversary Juan Gines de
Sepulveda who argued that the Spanish Crown was entitled to wage war on the Indians in the interests of the latter.
[9, pp. 279-309] The results of the debate were unclear. However, de las Casas developed a reputation of an ignorant
troublemaker in relation to the Indians. [10]

The subsequent important benchmark in the process of acknowledging indigenous peoples' rights was the post-
Westphalian concept of international law. Emerich de Vattel, a noticeable representative of that time, framed the foun-
dation for the state sovereignty theory, in which he tried to connect the terms «state» and «nation» and hence under-
pin non-interference in private matters, equality and freedom of nations, exclusive jurisdiction of states etc. [11, p.
116] His doctrine was euro-centric in its nature, i.e. based on European traditions of political and social organization.
Indigenous peoples could not be regarded as nations or even nations-states within this doctrine because of the lack
of a centralized authority. Thus, the ambiguity in the matters of indigenous peoples' status was not eliminated in the
post-Westphalian period. [1, pp. 13-16]

Unfortunately, over time the course of thought in Western countries changed towards non-acknowledgement of
indigenous peoples as having rights of political bodies within international law. This was inevitable in view of the
growing economic relevance of the colonies for the European states. The right of the latter to execute power over the
New World's lands and resources was believed to be pursuant to law. [12, p. 10] The scope of international law was
limited to the relations between states. It excluded indigenous peoples from the actors of international law, as the lat-
ter has been created by states. This was the reason, why non-European aboriginal peoples could not participate in
forming the system of international law, as not being recognized by the 19th-century European states.

On this point, it is of importance to mention the European doctrine of discovery. Its origins can be traced back
to the feudal system of the medieval Europe. In general, the doctrine presumed that a European discoverer may even-
tually claim his feudal's primary «rights of conquest over the infidel-held lands, either by wars of expulsion or by
treaties of cession contracting the limits of the tribes.» [12, p. 315-317]

The most elaborate example of applying this doctrine in practice is the opinion of Chief Justice John Marshall in
the 1823 case Johnson v. M'Intosh before the US Supreme Court. [13] This case is mentioned in the works of many
researchers. [1, p. 18; 14, p. 672; 15, p. 329] In Johnson's opinion, the discovery of the New World by European colo-
nialists gave them «an exclusive right to extinguish the Indian title of occupancy, either by purchase or conquest.»
[13, p. 587] The common view was that main concern of the «civilized» Western family was to act as guardians
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towards aboriginal peoples, which is why there could not possibly exist such a phenomenon as «self-determination»
of indigenous peoples. [16, p. 55] Reliance on this dubious concept as basis for claims of Western states on the terri-
tories and resources of indigenous peoples continued to influence the international policy until the middle of the 20th
century.

Another exemplary illustration of defining indigenous peoples' status was the Cayuga Indians case in 1926, in
which Great Britain brought a claim against the United States, defending the rights of the Cayuga Indians in Canada.
[17] The latter's claim was to continue to share in annuities provided for in a Treaty of 1795. However, the Tribunal
held that the Cayuga as individuals and as the Cayuga Nation had no status neither under American law (State or
Federal) nor under international law. [18, p. 258] Only Great Britain could maintain its claim for the Cayuga Indians,
as individuals on the basis of their British nationality. [1, p. 30] The argumentation was very simple and comprehen-
sible, based on rules of law and previous practice, but the prime postulates thereof were obviously wrong, from
today's point of view.

It seems necessary to cite the wordings of the Tribunal in this regard: «From the time of the discovery of America
the Indian tribes have been treated as under the exclusive protection of the power which by discovery or conquest
or cession held the land which they occupied. ... The power which had sovereignty over the land has always been
held the sole judge of its relations with the tribes within its domain. The rights in this respect acquired by discovery
have been held exclusive.» [17, p. 176] As we see, even more than a century after the Marshall's case, the doctrine of
discovery and the deriving right of exclusive protection on the part of dominating nations did not lose their appli-
cability.

Not until after the Second World War the movements for the indigenous peoples' rights were at last noticed, even
began to gain importance. The claim of the Western world, that the latter could continue preserving peace and secu-
rity throughout the world, was put for the first time under question as such. Weakening colonial empires could no
longer withstand the pressure of the nationalist movements, as well as the reality of their changed position in the inter-
national relations. Professor W. Michael Reisman made an excellent remark of indigenous peoples being «consigned
to a kind of international legal shadow land.» [19, p. 350] Within the above-mentioned process claims of indigenous
peoples for being equally part of world society, having dignified languages, law and religion, finally came to light.

Before proceeding to international documents designed to protect indigenous peoples' rights first-hand we should
briefly examine the nature of the United Nations Charter in this regard. This «Constitution of the International
Community» [20, p. 1] was a manifesto of the world's new postwar order, based on accepted principles of interna-
tional law. Indeed, the Charter «promotes a kind of constitutivism in international legal framework», [1, p. 41] by
allowing prima facie the member states to benefit from the principle of sovereignty, territorial integrity and non-inter-
ference in national matter. In the same time the Charter fostered the concept of «equal rights and self-determination
of peoples», «respect for human rights and for fundamental freedoms for all without distinction as to race, sex, lan-
guage, or religion». [21] If to examine provisions of this document even more closely, one could determine that by
adopting the Charter member states tried to observe a necessary balance between the states' interests and the chal-
lenges of the postwar time, including protection of human rights.

In this regard special attention should be paid to the United Nations General Assembly Resolutions: 1514 on the
Granting of Independence to Colonial Countries and Peoples [22] and 1541 Principles which should guide members
in determining whether or nor an obligation exists to transmit the information called for under Article 73 of the UN
Charter [23], both adopted on 15 December 1960. Even by adopting these two documents, addressed to ensure the
decolonization to be completed in accordance with the self-determination principle, the interests of certain elite
groups in states with significant indigenous peoples' population played main role in defining the so-called «rules of
the game». [19, p. 352] Professor W. Michael Reisman drew attention to Principle IV of the second Resolution, which
states: «Prima facie there is an obligation to transmit information in respect of a territory which is geographically sep-
arate and is distinct ethnically and/or culturally from the country administering it.» [23] Putting an «and» between
these two requirements combines them into an integrated single one, which makes it almost impossible to include
indigenous peoples into the scope of these Resolutions. [19, p. 353] We can one more time observe the ambiguity of
the world's attitude towards indigenous peoples, which unfortunately did not alter considerably over time.

Nonetheless, the sudden explosion of indigenous peoples' claims for human rights in international law was doc-
umented in international legal instruments: the most notable ones, the Convention 107 concerning the Protection and
Integration of Indigenous and other Tribal and Semi-Tribal Populations in Independent Countries [24] and the
Convention 169 concerning Indigenous and Tribal Peoples [25] by the International Labor Organization, a special-
ized agency of the United Nations. One of the first international legally binding document, which recognized express-
ly indigenous peoples' rights was the Convention 107, adopted on 26 June 1957. However, it still reflected the dom-
inant colonialists' attitude as to the indigenous peoples' status, encouraging them to integrate and considering them
as temporary societies. It was actively criticized by indigenous advocacy groups in the 70s and 80s years with the
result of its revision in June 1989. [26] Hence the adoption of the Convention 169, founded on the recognition of indige-
nous peoples as permanent societies, acceptance of and respect for their cultural and social diversity.
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Two other key treaties in the UN legal system are the International Covenant on Civil and Political Rights (ICCPR)
[27] and the International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted on 16 December 1966.
[28] The main provision of the first treaty within the protection of indigenous peoples' rights is Art. 27 of the ICCPR:
«In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not
be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and
practice their own religion, or to use their own language.» [27, Art. 27] The ICESCR comprises a similar provision:
«the States Parties to the present Covenant recognize the right of everyone to take part in cultural life.» [28, Art. 15]

While analyzing the process of international recognition of indigenous peoples' rights the role of the world's finan-
cial institutions is also not to be overlooked. [29, p. 251] Special attention shall be drawn to the activity of the World
Bank in this sphere. It is one of the principal sources of development assistance, as the main goal of the institution is
«to reduce poverty and improve the living standards» in the developing countries. The World Bank was indeed one
of the first financial institutions that launched a special project for treatment of indigenous peoples in their develop-
ment. [30] However, in spite of a number of programs and directives, the World Bank excluded from the scope of its
activity certain groups of indigenous peoples who did not fall under the categories, prescribed in its Operational
Directive 4.20. [31] Nevertheless, the World Bank continued to revise its policy, [32] the result of which presents nowa-
days a huge step forward in protecting indigenous peoples' rights. [29, p. 257]

Going back to the review of activities of the General Assembly, it should be noted that the General Assembly
brought into action the International Decade of the World's Indigenous Peoples (1995-2004) with a definite aim to
increase the world's commitment to the promotion and protection of the rights of indigenous peoples on an interna-
tional level. Projects on education, health, housing, employment, development and environment, as part of the
Decade, were launched by several UN agencies. [33]

However, the General Assembly came to the conclusion that a Second Decade of the World's Indigenous Peoples
was necessary in order to further the strengthening of international cooperation for solving problems of indigenous
people in such aspects as culture, education, health, human rights, the environment and social and economic devel-
opment, by means of launching similar projects, as in the First Decade. The Second International Decade was com-
menced in 2005 and shall finish its work in 2015. The theme of the Decade is: “Partnership for Action and Dignity”.
[34]

During the Second Decade a final step in the process of recognizing indigenous peoples' rights on international
level was undertaken. It was the adoption of the UN Declaration on the Rights of Indigenous Peoples by the General
Assembly on 13 September 2007. The Preamble of the Declaration states that the world community recognizes «the
urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, eco-
nomic and social structures, and from their cultures, spiritual traditions, histories and philosophies, especially their
rights to their lands, territories and resources.» [35]

It is designed to help indigenous people to realize «their right to maintain and strengthen their distinct political,
legal, economic, social and cultural institutions» [35, Art. 5], their cultures (they are «not to be subjected to forced
assimilation or destruction of their culture»), [35, Art. 8(1)] their right to their lands or territories [35, Art. 10], their
«right to practise and revitalize their cultural traditions and customs», including «the right to maintain, protect, and
develop past, present, and future manifestations of such cultures» [35, Art. 11], «the right to manifest, practise, devel-
op, and teach their spiritual and religious traditions, customs, and ceremonies, as well as the restitution and repatri-
ation of ceremonial objects and human remains» [35, Art. 12]. The Declaration provides indigenous peoples with the
right to «revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philoso-
phies» and obliges states to «take effective measures to ensure that this right is protected.» [35, Art. 13] Even with-
out being legally binding the Declaration creates certain pressure on the governments concerning the adjustment of
their policy in the above-mentioned aspects.

It is necessary to mention some peculiarities of adopting the Declaration by certain states, such as New Zealand,
Australia and United States, who logically have a significant share of indigenous population within their countries.
Even during the sessions of the Working Group on Indigenous Population, which in 1985 began developing the draft
of the Declaration, the aforesaid states were often referred to as «violators of indigenous peoples' human rights». [14,
p- 671] When adopting this document, their most concern was about the articles 3 and 26 of the Declaration, which
provided indigenous peoples with the right to self-determination and, especially, to own and control «resources that
they possess by reason of traditional ownership.» [35, Art. 26(2)] The combined position of the aforesaid states con-
sisted in claiming the requirement of recognition of indigenous peoples' rights on lands as unlawful in view of fact
that those lands are owned by other citizens. Surprising was the opposition of Canada to the use of the expression
«self-determination» in the Declaration, though in the past it used to support the claims of indigenous peoples.

To demonstrate the compatibility of the provisions of the Declaration and Convention No. 169, we should refer
to Articles 41 and 42 of the Declaration. [35, Art. 41, 42] They envisage a particular role of UN agencies to provide
for a mechanism to implement its provisions. Of course, the ILO could take the leading role in this process, being the



NMpaBa okpeMux cy6’ekTiB Ta CUCTEMMU iX 3aXUCTY

only UN agency responsible for the single binding internationally recognized document on indigenous peoples'
rights. The Declaration, this standard-setting instrument, deserves well to be called the “declarative of the interna-
tional community's minimum legal standards for the protection of indigenous peoples' human rights to survival.”
[14, p. 683] It is a turning point in the more than fifty years' work on turning the world's attention to the undeniable

issues of indigenous peoples' rights.

In conclusion it is necessary to emphasize the significance of the UN Declaration as the coping-stone in forming
the international legal system on recognition of indigenous peoples' rights. The international law has at last changed
from being means to preserving status quo to the tool of serving human being. Indeed, for the first time in the his-
tory of their struggle for being seen, they stopped being invisible to the rest of the world, they came out of shadows
of stereotypes embedded upon them by dominant nations. It is a wonder, how against all odds of the world's histo-
ry the indigenous peoples still exist in the nowadays' world. Indeed, there is still much to be done on the way for
them to become equal part of the world society, equal actors in the decision-making process. However, for the first
time in their history they can be assured that the world will not forget its promises to them tomorrow.
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YHiBepcasibHe MIXKHapOIHEe IIpaBO
1110710 ITpaBa HalllOHaJIbHMX
MEHIIIVH Ha piIHY MOBY.

B cTatTi po3rnapaerbca cyyacHe
YHiBepcasibHe MiXXHapoaHe npaso
y cdepi 3axucTy MOBHUX NpaB
HaLiOHaNbHMX MEHLUWH, ike obme-
XYETbCS NpOaHani3aoBaHNMU 3BU-
YaeBMMU Ta A0rOBIPHUMU HOpMa-
Mu. BiacyTHICTb yHiBEepcanbHOro
cneuianbHOro Mi>KHapoA4HOro pu-
OVNYHOro KOANQdIiKaLiAHOro akTy 3

In the article the modern universal
international law for the protection
of the linguistic rights of national
minorities, which restricted ana-
lyzed customary and treaty provi-
sions. No special universal interna-
tional legal codification act on
minority rights defines their lack of
a clear legal definition. The article

states that it is indeed one of the
HeAO0CTaTHICTb iX Y4iTKOro ropuany- most important tools for building
Horo ¢popmynioBaHHe. B ctatTi and establishment of national
3a3Ha4ya€eTbCH, L0 MOBA OiVICHO € unity.

0OHUM 3 HaBaXIMBIiLLINX 3acobiB

noOyao0BuU Ta CTAHOBJIEHHS HaLio-

HaNbHOI €EQHOCTI.

nuTaHb NpaB MEHLUUH BU3Ha4Yae

Jlinis HeBapa

CAMHOIO B CyJyacHOMY YHiBepcaTbHOMY MIKHapOTHOMY IIpaBi IOPUAMIHO 000B'I3K0BOIO HOPMOIO, TIPVICBIIEHOTO
crieliajIbHIM, «IO3UTMBHMM» IIpaBaM MeHIIVH i CIIPSMOBaHO0 Ha iX 3aXMCT € cTaTTd 27 MiXHapogHOro IIakTy Ipo
TPOMa/ISHCBKI Ta TomtiTuaHi Tpasa 1966 p.(MIIITIIT). CrarTs mporosomye: «Y Tux KpalHaX, 7e iCHyIOTh eTHiuHi,
perniriviHi Ta MOBHI MeHITITHY, oco0aM, sKi HajleXXaThb IO TaKMX MEeHIIH, He MOoXe OyTu BiIMOBJIeHO B IIpaBi pasom
3 IHINMMM YIeHaMU Ti€l XX IpyIy KOPUCTYBAaTHUCS CBOEIO KyJIbTYPOIO, CIOBidyBaT! CBOKO PeJIirilo i BUKOHyBaTH i
00psIM, a TaKOXX KOPUCTYBATUCS PiTHOI0 MOBOIO»[1].

Hepxasu, ski 6epyTh y9acTh y 1pomy IlakTi, morogmmiucs HamaTy MeHINVHAM TpM KaTeropil mpas. ITpaso
KOPWCTYBaTHUCS CBOEIO KYJIBTYPOIO aflpecyeThcs TepenyciM ocobam, 1o HajeXaThb 10 eTHIYHWX MEHIINH, TTpaBo
BUKOPVICTOBYBATV CBOIO PeJIirifo — ocobaM, 10 HajeXXaTh JI0 PeJIirirHIX MeHIITNH, i TpaBo KOPUCTYBATHUCS PiITHOIO
MOBOK — WIeHaM MOBHMX MEHIIIVH.

TTonoxenns cr. 27 MIIITIIT mpo npaBo BUKOPUCTOBYBATH PiHY MOBY € Ha[3BMYallHO BaXKJIVBVM JJIsI iCHYBaHHSI
i 30epexxerHs camMoOyTHOCTI Bcix TeperideHux y Hinm MeHmuH. IIpoTe, SK 3a3Hadae BiTYM3HAHMUI HayKOBeIlh
O. Hesmpra B mipartii «Teopist eTHOCY», AyIIa €THOCY «ITPOXXMBA€E» B MOBi, TOOTO MOBa € OJTHMM 3 OCHOBHWX CKITaJTHUKIB
inguBigyanpHOI (Ta 7 KomeKTwBHOI. - B.M.) myxoBHO-mymIesHOI 1iHHOCTI [2, c. 51- 52], manBaxIMUBimIoO 7
HaVCTIMKIIIIO0 03HAKOIO eTHIYHOI HalleXXHOCTi [2, c. 222].

ITpoTe, KoMITpoMicHMTI XapaKTep BKa3aHOI CTaTTi - «y THX KpaiHax, /ie iCHyIOTb... MOBHI MeHITIMHM, 0ocodbaM, sKi
HajleXXaThb [0 TaKMX MeHINH, He Mo)ke OyTu BiAMOBJII€HO B ITpaBi pa3oM 3 iHITMMM WIeHaMM Ti€i X TPymu...
KOPUCTYBaTNUCS PiTHOIO MOBOIO» - 3YMOBWB HediTKe, paMKoBe (POpMyITIOBaHHS TaKOTO ITpaB MEHIIWH i TOMY
HeoOXifTHe yBakHe TIIyMadeHH:s 110TO IOPVUINYHOTO 3MICTYy.

Heo0bximHo 3a3HaumTy, 110 criertianbHi MikHaporaHi mokyMmenTrt OOH 3 1iboro muranHs BigcyTHI. OmHaK MOBHI
NUTaHHS HePO3PMBHO TIO€THAHI 3 piBHeM OCBIiTHIX ITpaB, 10 HafaroThcsd 0ocobi. Came mpaBo Ha OCBITY BMOKPEMITIOE
BU3HAHUV aBTOPUTET B IIint cdepi mikHapomHoro mpasa [1. TopaOeppi cepen HavBaXIVMBIIIMX yMOB 30epeXeHH:
MeHIITMHaMW KyJIbTyp i Mosu [3].

ITpo 1e cimumTe Takox Te, mo OOH i IOHECKO 6araTo yBarv mpuaiIsSioTs PO3BUTKOBI HaMBasKIMBIIIIOTO
CKJIaZIOBOTO eJleMeHTa ITpaBa ocib, sKi HaeXXaTh 0 HallioHaTbHVIX MEHIIH KOPMUCTYBATVCS PiTHOIO MOBOIO - TIpaBa
Ha OCBiTy, BKJIFOUAIOUM JIKBiJallil0 HeIMCbMEeHHOCTi, OCBITy MOJIOJ] Ta JIKBiTaIlilo AMCKPUMIHALIT B Talysi ocBiTH.

Tax, ct. 13 MiXXKHapOIHOIO IIaKTy PO €KOHOMIiuHi, coliajibHi Ta KyJIbTyPHI IIpaBa MiCTUTh IIOJIOKEHHS IIPO Te,
110 Tep KaBy, sKi OepyTh y9acThb y IIbOMY ITaKTi, BU3HAIOTH ITpaBO KOXKHOT JIIOIMHY Ha OCBiTYy [4]. BoHM moromxKyioThes

V]IK 341.1/8 HEBAPA Jlinia MuxaiinisHa ,
3100yBau Kadenpy MiXKHapOIHOTO ITpaBa, CTapIinii JIabopaHT Kadenpu
MDKHapOIHOTO IpaBa [HCTUTYTy Mi>XKHapOgHVX BiTHOCHH

© J1. HeBapa, 2013 Kniscpkoro HarrionamsHOTO yHiBepcuTeTy iMeni Tapaca Illesuenxko.
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B TOMY, IT[0 OCBiTa TTOBMHHA JaTV MOXJIMBICTE yCiM OyTM KOPVCHMMM yYaCHMKaMW BiTbHOTO CYCIiTTECTBa, CIIPUSATH
BCTAaHOBJIEHHIO B3a€MOPO3YMIiHHS, TePIMMOCTi 7 APy XOm MiX yciMa HaIlisMm i BciMa pacoBMMM, eTHIYHWMM Ta
pemnirivtHyMm rpymaMu i moromarat OOH vy 1i sycwmisx 3 migrpumanHas mupy (. 1). JepskaBu 3To7HI TaKOX, IO
TI71s1 TIOBHOITIHHOTO 3/IiMICHeHHS IThOTO ITpaBa: a) TI0YaTKOBa 0CBiTa Mae OyTu 000B'S3K0BOTO i Oe3rIaTHOIO JI7Is BCix; b)
ceperHs OCBiTa TTOBMHHA OYTV BiIKPWTOIO i TOCTYTIHOTO JI7Is BCiX; C) BUINA OCBiTa Ma€ OyTM JIOCTYIIHOIO JIjIs BCiX, 3
ypaxyBaHHsM 371i0HOCTelT KOXXHOTO (T1. 2). Y 1. 4 7imeThest po cBoOOIy BMOMpaTH /I7Is CBOIX IiTeVl He TUTbKM fAeprKaBHi,
a ¥1 iHmIi KoM (ViIeThest TTpo TIpMBaTHI 3axmagn. — B.M.)[5].

[HIIMM BaXKIIMBMIM MiIXKHAPOIHO-IIPaBOBMM JKepejIoM IIpaBa Ha OCBITy VI MOBHUX IIPaB € IToJIoKeHH:d KonpBeH1ii
IOHECKO npo puckpuminamiro B ramysi ocsitm 1960 p. V cr. 1 KoHBeHLii BCTaHOBIIIOETHCS, 10 TePMiH
«IMCKPUMIHAIIis» OXOIUTIOE Oyab-AKi pO3pisHeHHs, BUHATKYM, OOMeXXeHHs UM TTepeBary, 30KpeMa 3a 03HaKoIo pacw,
MOBW, peJIirii, HaIioHaTFHOTO TTOXOKeHHS, IO Ma€ Ha MeTi abo K HaCTiIOK 3HUIIeHHS Yy MTOPYIIIeHHs PiBHOCTI B
rastysi ocsiTi. [IpaBo BUKOPUCTOBYBATH PiTHY MOBY 3aKpimtioe cT. 5, sika Tiepegdadac, 1Mo 3a ocobamm, sKi HasleXxaTsb
7I0 HaITiOHaJTbHMX MEHIIVH, CJIifT BM3HaBaTy IIpaBoO MPOBOAUTH BJIaCHY OCBiTHIO poOOTY, BKIIIOUAlOUM KepPiBHUIITBO
LIKOJIaMU 1 BiIOBIAHO [0 HOJITUMKN B rajly3i OCBITV KOXHOI Aep KaBy BUKOPUCTOBYBATW Yl BUKJIaOATV CBOIO PiHY
MOBY 3a Ti€l, OTHaK, YMOBW, ITIO: i) 3/iTICHeHHS: IThOTO ITpaBa He 3aBakae ocobaM, sKi HajleXXaTh 0 MEHIIIVH, PO3yMITH
KYJBTYPYy "I MOBY BCBOTO KOJIEKTWMBY i OpaTw ydacTb y VIOTO [AisUTPHOCTI Ta He MifpuBae CyBepeHiTeTy KpalHwu; ii)
PpiBeHb OCBITM B TaKMX IIKOJIaX He HVDKYMIL 33 3araJIbHUM PiBeHb, yCTAHOBJIEHNI UM 3aTBePIKeHNUI KOMIIeTeHTHYMI
opraHamuy; iii) BinBigyBaHHS TaKMX KT € PaKyTbTaTUBHVIM.

TakuM 4UMHOM, KOHBEHIIisI peKOMeH/y€e Jep>KaBaM-4JeHaM BBeCTM y CBOI OCBiTHi IIporpamu mo4aTKoOBOI Ta
CcepeHbOI IIKOJIV BMBUEHHS MOB MEHIIVH, SKi OPOXMBAIOTh Ha IXHIX TePUTOPIsLX, MPOTe IUTaHHS BUILOI OCBITH
TaKmX 0Cib JOKYMeHT He TOPKa€ThCS.

Opnak, BUBYEHHS PiTHMX MOB MEHIINH € JIMITe YMOBOIO ix 30epeskeHHs. DaKTdHe iCHyBaHHS TaKMX MOB Ma€
3a0e3meunTy X BUKOPUCTAHHS 5K Y MOBCAKIEHHOMY XWUTTi (HeodimiambHMX BiJHOCMHAX), TakK i y BimHOCHMHAX 3
opraHaMu BiIany (Y 3aKOHO/IaBUMX, BUKOHABYNX, aIMiHiCTPaTUBHMX, CYyJIOBVX Ta iH. ycTaHOBaX).

s smivicHeHHs 3akpituieHoro B ITaxTi 1 KonseHril mpasa Ha ocBiTy Ta BUKOPWMCTaHHS PifHOT MOBY HeoOXiTHe
4iTKe BU3HAYeHHsI 11bOr0 COLia/JIbHOrO sBMIIa. Y MiKHAPOJHOMY IIpaBi TaKOro BusHaueHHs HeMae. [Tpore y mokymeHTi
IOHECKO («BuxopucrasHs 3arajIbHOBXMBAaHMX MOB B OCBiTi») MiCTUTECS HaCTyITHAa TePMIiHOJIOTIS 3 ITHOTO MMUTaHHS
[6]:

«Pimma MoBa» - Ile MOBa, Ky 0ocoba OIaHOBY€ B AUTMHCTBI i fIKa MPUPOAHUM IIIIXOM CTa€ MPUPOTHUM
IHCTPYyMeHTOM 11 MVUCJIeHHS i CIIUIKyBaHHS .

«/lep>xaBHa MOBa» € MOBOIO MOJIITUYHOIO, COLiaJIbHOIO i KyJIbTYPHOIO CIIJIKYBaHHSI.

«OdpiriviHa MoBa» - Ile MOBa, SIKa BUKOPUCTOBY€ETRCS B JIep KaBHiN 3aKOHO/aBYil, BUKOHaBYIM i Cy/1oBoi cdepax.

«PerionayibHa MOBa» — MOBa, ITI0 BMKOPWMCTOBYETHCS SIK 3aciO CITIIKYBaHHS JTIOIbMY, SKi TPOXXMBAIOTH B OITHOMY
perioHi, ajie pigHi MOBM AKMX € PI3HUMIN.

«Kopinna MoBa» - MOBa JIrOfIe, sIKi BBaXKaIOThCs IIePBUHHVMM XXUTeJIAMM IIeBHOI TepUTOPii.

«Lingua franca» - MoBa, sIka 3a3BM9an BUKOPVCTOBYETHCS JTIOJIBMI 3 Pi3HVMM PiTHMMI MOBaMM TS TTOJIETTIIeHHS
CTIIKYBaHHS MK coboto. [lo Takmx MOB YacTiIre 3a Bce BiTHOCSATH aHITIVICEKY, (PpaHITy3bKy i HIMEITbKY.

€Bporerichbka KOMICist BUpi3HSAE TaKOX «HefepXKaBHI MOBW» (stateless languages) - aBToXTOHHI MOBWM, fAKi Ha
BiIMIiHy BifT Tak 3BaHWMX «HaITIOHATbHMX/AeP>KaBHMX MOB» He € PiIHVMM JIJIs eITOHIMHOI (eponymous) eTHigHO1
CIIUTPHOTM Oy[B-AKOI KpalHM Ta 7 y3arasi He € odimnimHMMM MoBaMu abo € odimnimHaMMM MoBaMM JINITe Ha
perioHampHIT ocHOBI [7]. [lo ocTaHHIX BigHOCATH, HanpuUKiIaa, 0acKChbKy, KaTaTOHCHKY, YeUeHCHKY, POMCHKY,
TaTapchKy MOBW, iIuII Ta GaraTo iH.

Came Taka TepMiHOJIOTis, 3aITpOTIOHOBaHa MiXXHAPOHOIO OpTraHi3alli€lo, 3aCTOCOBYETHCS OLIBIIICTIO KpaiH y iX
HalliOHaJIbHOMY 3aKOHOJABCTBI Ta MDKHAPOOHMX JOKYMEHTaX 3 LbOrO IIMTaHHS.

EdexTmsHe 3abe3mmeueHHs i 3/iVICHeHHS ITpaBa 0cid, AKi HayTeXxaTh O MOBHVIX MEHIIIH KOPUCTYBATWCS PiHOTO
MOBOIO Ha Jep>KaBHOMY PiBHi ILIIJIKOBMUTO 3aJIeXKWUTh Bijl HaliOHaJIbHOI IOJITMKM, 110 IIPOBOAUTLCS B KpaiHi, Ta
OPUIHATOrO Ha 1 OCHOBI HalliOHAJILHOI'O 3aKOHOABCTBA B Lilt rajiysi. 3 orsaay Ha 1e . 2 cr. 2 MIIITII pernamenTye:
«SIKIT10 TIe BXXe He Tlepe0adeHo HasgBHVMY 3aKOHOZABUVIMM UM iHIIIVIMM 3aX0IaM¥, KOXXHa JepkaBa-y9dacHUITS IThOTO
ITaxTy 3000B'd3y€ThCs TOKIACTY HEOOXITHMX 3yCMIIb BiTIOBIAHO 10 CBOIX KOHCTUTYIIITHMX IPOIEAYP i MOTOXKeHb
mporo [TakTy I BXWUTTS TaKMX 3aKOHOMABUMX a0 iHIMMX 3aXOfiB, sSIKi MOXYTb BUSBUTMCS HeOOXimHMMM It
3[iVICHeHHd IIpaB, BU3HaHMX y UboMy IlakTi». A B migm. a m. 3 cT. 2 BCTAaHOBJIIOETHCS, 11O B Pasi IOpyILIeHHs
OKpecJIeHVIX Y TaKTi Ipas i cBo0o71 lepskaBy 30008 3y I0ThesT 3a0e3meunT edpeKTHUBHI 3aCO0M 1X ITPaBOBOTO 3aXWICTY,
HaBiTb SKITIO I1e TIOPYIIIeHHs OyJI0 BUMHEeHe ocobamm, II0 TisTn K odirirHi ocobn.

Y 3B'S13Ky 3 IMIM BasKJIMBUIM € Te, SIKMVI CTaTyC HaJa€ThCA MOBI HaIliOHaTbHOT MeHIMHY (i1 pifHiv MOBi) y IepKasi
OPOXMBaHHS. YcTajleHa MpaKTMKa 3 [bOro IIUTaHHS BiICYTHS, BOHA Pi3HUTHLCS Bill KpalHu A0 KpaiHu. SIK cirymHo
3a3Hadas BigjoMmum komentatop crarti 27 MIIITII, Cneuianpuun gomnosigau Ilimkomicii 3 momepemkeHHs
TIVICKpUMiHAIIi1 71 3axmcTy MeHIMH @. KamoropTi, y 6araToMOBHMX CyCHiTbCTBaX BU3HAUEHHS CTaTyCy MOB, SKVMU



NMpaBa okpeMux cy6’ekTiB Ta CUCTEMMU iX 3aXUCTY m
KOPUCTYIOThCS Pi3HiI MOBHI Tpynm Mae 6araTo BUMIpiB Ta 3a7eXWUTh Bif PiBHSI eKOHOMIYHOTO, TTOTITMYHOTO Ta
COITiaTbHOTO PO3BUTKY MeBHOI KpalHu. Ha myMKy daxiBris BUHMKAIOTh CUTYyaIlil, KO BU3HAUYeHHsS MOBW OfHi€l
TPymm K OiITifiHOI MOXKe CTaTy JIKepesioM MOCTiVTHOTO MPOTUPidds, 60 CTOCYEThCS TOIITMYHOTO GarmaHCy MPOMiX
Pi3HVIX TPyl HaceJleHHs, OCOOIMBO Y BUIMAIKY, KOV KOXKHA 3 HUX CKJIajla€ 3HaUHU BifICOTOK HacesTeHH:, abo Koim
BOHW KOMITAaKTHO TTPOXMBAIOTE Y TeBHiN MiciesocTi. 3 iHmoro 6oxy, Oyio 6 HegoIiIbHMM, Ha TIOTO AYMKY, V
GaraToMOBHMX KpaiHaxX BM3HA9aTW BCi MOBW, SIKi BUKOPWCTOBY€ HacelleHHs gk odirinai. [lo Toro X y OaraThox
KpalHaxX KOHCOJIIaIlisl Ta €HIiCTh JII0fer, yXOBHa ITUIiCHICTh Hapoay Ta HeOOXimHICTh CTBOPEeHHS BimUyTT:S
HaIliOHAJIPHOI iMeHTMYHOCTi BuUMaramu O BM3HaHHS nile omHiel odiminuol MoBM. BigTak, A1 oxopoHN
dyHmaMeHTaIBPHUX TpaB 0ci0, SKi HameXaTh A0 Pi3HMX MOBHMX TPy, Tak caMO K i Hallil B ITiyToMy, MK MMM
CyIIepedYHOCTSIMM TIOBMHHa OyTu 3HavieHa piBHoBara [8].

Hexnapanis OOH mpo mpasa ocib, gxi HaexaTh 0O HalliOHAIBHMX a00 eTHIYHWX, pelirinmHmx Ta MOBHMX
.0cobm, 110 HasIeXaTh /10 MEeHIIIVH, MaloThk IIPaBO KOPUCTYBATNUCS ... CBOEIO MOBOIO Oe3
BTPYYaHHS 9M AVICKpUMIHAIIT y Oy/ab-sKivt popmi, a AepkaBy BXMBAIOTh BiITIOBITHIX 3aX0IiB Ha Te, III00 TaMm, /e Iie

MeHmmH 1992 p. 3asHavae: «..

37IIICHIMO, 0coOwm, 10 HasleXXaTh [0 MEeHIIMH, MayIv HayIe)XHi MOXITMBOCTI /I/TI BUBUEHHS CBO€T pifHOT MOBM abo
HaBYaHH: CBOIN pinHi MoBi» [9].

MoBa fiVicHO € OIHVMM 3 HaVBaXKITMBIITMX 3ac00iB 1TOOYIOBY Ta CTAaHOBJIEHHS HallioHaIbHOI €mHOCTI. [TpoTe, 5K
3a3Hayvasocs, 0araToMOBHi AepkKaBy MalOTh Pi3HOMaHITHY ITPaKTUKY 3 IIi€l TpooIeMn.

Kepyrouncey Ct.27 MIIITIIT GinermicTs gepXas He 3a00poHse abo HaBiTh rapaHTy€e BUKOPUCTaHHS PiHOT MOBU
MEHIITMHM y HeoillifTHOMY CHIJIKyBaHHi, ITPOTe, TITBKM AesIKi 3 HUX BU3HAIOTh 3a TaKMMM MOBaMU CTaTyC oirlittHol
9u [Iep>KaBHOI.

Orxe, cygacHe yHiBepcaslbHe MiXHapogHe mpaBo y cdepi 3aXMCTy MOBHUX IIpaB HalliOHaJIBHWX MEHIINH
06MeXKyeThcsl TpoaHai30BaHMMM BUIIE 3BUYAEBMMU Ta JIOTOBIPHUMMU HOPMaMU. X BU3HAHHS CBi/IYUTDH MPO
aKTyaJIbHICTB TTpO0IIeMN 3aXMCTy i 3a0e3meueHHs MpaB HaIiOHATFHVIX MEHIIIMH He TiITBKM JI7IS OKpeMUX JepKaB dm
PperioHis, a 11 AJ1s1 BCbOrO CBITOBOI'O CIIIBTOBapUCTBa. AJle BiICyTHICTh YHiBepCajIbHOIO CIIelliaIbHOrO MiXKHApPOJHOIO
OPVANYHOTO KOoAM@iKaIlifTHOTO aKTa 3 NMTaHb IIpaB MEHIIH, PO3IOPOIIeHICTh HOPM TIO Pi3HMX TOKyMeHTax, 1X
3aHa/ITO KOMITPOMICHUVI XapakTep i, K HaCTiIOK, HeJOCTaTHICTE IX UiTKOTO IOpMANMIHOTO (popMyITioBaHHS, OiyTbIT
«HeTaTUBHUM» XapaKTep Ipas («ocobaMm He MoOXe OyTM BiIMOBIEHO»), 3aCHOBaHWUM Ha IIPUHITUIIAX PiBHOCTI ¥
HeIVMCKpUMiHaIil, 3a Opaky «IIO3UTUBHOTO» TIIXOAY (TaKoro, IIo Tlependadas 01 KOHKPeTHI crieTfiaTbHi 3axoam mis
3aXVCTy i PO3BUTKY ieHTUYHOCTI 71 caMOOYTHOCTI HalliOHaJTLHWMX MEHINNH) He JaloTh Ii/IcTaB KOHCTaTyBaTu
HaJeXHWUV piBeHb MiXHapOIHO-TIPaBOBOTO peryJIioBaHHS Ijiei mpobiaeMm. 3 orIsAny Ha BUKIIafeHe BUIIe
HaVfHaTaJIbHIIMY 3aBIaHHAMM B IIiT cdepi 3aimImaroThCs BIOCKOHAIEHHS i cricTeMaTH3arlisi HOpM 3arajJbHOTO
MDKHAPOJHOTO IpaBa IMUIAXOM YiTKOTO POPMYIIIOBaHHS 3MICTy UMHHMX HOPM, PO3POOKM 3 ypaxyBaHHSM ITOTped
Cy4YacHMX MDKHAPOAHVX BiJHOCVH HOBVX HOPM, Y3TOIKEHNX Y €IVHOMY MiXHapOJHO-IIPaBOBOMY aKTi. OCHOBOIO 1St
Takmx KpokiB Mae ciyrysatu [ekmaparnigs OOH mpo mpasa ocib, gKi HajeXxaTsk 10 HaIlioHaTbHMX abo eTHiUHMX,
peJtirinHmx Ta MOBHMX MeHIIMH 1992 p.
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PerioHanbHi cucremm

YkpaiHCcbkuii yaconuc MixHapoaHoro npaesa 2013

CneuBunyck: NpaBa nioguHun

ITpaBo ocoOu, Ky 11030aBIeHO BOJTi,
Ha HaJIeXXHY MeIMYHY JIOTIOMOTY SIK
BUSB IIOBaru J0 i1 TITHOCTI.

Y cTaTTi pocniaxyloTbcsa ocobnun-
BOCTi CTAHOBJIEHHS Ta PO3BUTKY
nonitukn €sponericbkoro Cotosy y
cdepi 60poTLOM i3 AUCKPUMIHaLLi-
€10 32 03HAKOIO0 PacoOBOro Ta eTHiY-
HOro NOXoAXeHHS. TyT noaaHo
aHani3 nosoXXeHb YAHHUX YCTaHOB-
YMX JOrOBOPIB T2 HOPMATUBHO-
npaBoBux akTiB EC, L0 CTOCYIOTb-
Ccs came npoTuaii uboMy TUMy Auc-
KpumiHauii. Okpema yBara npugi-
NAETbCA XapakKTepuUcTULi HassBHOI
npakTuku Cyny €C B Ui coepi.

This article analyzes the evolution
and development of the European
Union policy in the sphere of com-
bating discrimination on grounds
of racial or ethnic origin. It focuses
on the provisions of the founding
treaties and legal acts of the EU,
specifically related to combating
this type of discrimination. Special
attention is paid to the characteris-
tics of the existing case-law of the
European Court of Justice in this
area.

Onena Cearyn

IMTpunuun pisaocTi B €Bponenicbkomy Coro3i i3 caMoro mo4aTky posrjsgaBcs K OAMH i3 BU3HaYaJIbHUX
IPVHINIIB OisUTBHOCTI IIbOTO iHTerpariviHoro o6’ emHaHH:. Y Harll gac 3rimao 3 [Joropopoum mpo €spornericbkmrt Coro3
Ta JloroBopom 1po pyHKIIioHyBaHH:S €Bpomnericbkkoro Coro3y, €Bpocoio3 3aCHOBaHMV Ha ITIHHOCTI IToBary piBHOCTI
Ta HeAMCKPUMIiHAaIIil, a TOMy TTOBUMHeH OOpOTHCS MPOTM AWCKPUMIHAIII 3a Pi3HMMM O3HaKaMM, BKITIOYAOUM 3a
03HAKOIO pacoBol abo eTHIYHOI IIpMHaIeXHOCTI [1].

AMcTepaaMCbKUT TOTOBip, o Habys umHHOCTI 1 TpaBHsa 1999 p., cTaB HapiXXKHMM KaMeHeM B [IisTTbHOCTI
€BpOCoI03y 100 BUKOPiHeHHs PisHuMX BUAIB auckpuminanii. Tak, ct. 13 TogimHboro Jorosopy npo 3acHyBaHHS
€pponencekoro CriBroBapucTsa BIlepllle Hajaia osHoBaxeHHs Pani €C «BxmBaTy BigHoBigHI 3axoam 11040
GopoTe0M i3 AMcKpUMiHAIIIEIO 3a O3HAKaMI», 30KpeMa, «pacoBoro abo eTHIYHOro MOXOIKeHHs». e IonoXeHHS
TTO3HAYMIIO TTOYATOK IIPUMHSTTS IOPVAMIHO 000B’ I3K0BVIX HOPM IO0 3a00pOHM pacoBol AMCKPVUMiHATII.

Bocenu 1999 p. €ppomnernicbka Kowmicig na Bukonannsg cT. 13 Tomimmporo /loroBopy mpo 3acHyBaHHS
€pponericbkoro CniBToBapucTBa HiAroTyBaia IakeT IPONO3NLi, BKodaoun npunHaTy 29 uvepsna 2000 p. Pagoro
Hupextusy 2000/43/EC, mo iMmmieMeHTye ITPUHINII PiBHOTO CTaBJIeHHS 10 JIOIel He3asleXXHO Bifl ix pacoBoro abo
eTHIYHOTO TOXOKeHH: (f1asi - Pacosa mupexTiba). HeoOximHo 3BepHyTH yBary Ha Tou akT, mo PacoBa nupexTnsa
Oyma po3pobrena i mpuitHaTa Pasoro smiire mpoTsATroM 7 MicsIIiB 3 MOMEHTY BHeceHH: poeKTy. Lle cTaso cBoepimamm
pexopaom npunHATTA akTy €C, 110 BuMaras BHeCeHHs 3MiH 10 HalliOHaJIbHOTO 3aKOHO[ABCTBA [ep KaB-ujleHiB.
T'onosHMM pakTOpOM JTeMOHCTpaTIIii 3 60Ky MpefcTaBHNKIB AepXap-wieHiB €C Takol 00’ egHaHOT TTOIITIYHOI BOIi CTaB
puxin 7o ckmamy ypsamy ABcTpii kxpavHboi mpasoi [Taptii ceoGomm VMopra Xavepa, sika Masyia HalliOHaJTiCTHYIHI
HOIJIAIN.

ITpoTsrom Tprox pokis micis mpuiHaTTa Hupextusnu 2000/43/EC, TobTo mo mita 2003 p., BCi mepikaBu-uieHN
€C moBWHHI OyyIM TPUTHATY 3aKOHM, MiI3aKOHHI aKTV Ta aJMiHiCTpaTWBHI ITpaBIIa, HeOOXifgHI /71 iMIIIeMeHTartii
1hoTo TIpMHIMITY. [lo Toro X, HupeKTnsa € 9acTMHOIO acquis communautaire, a ToMy TToBmHHa OyTn BigmoBimHVIM
YMHOM TpaHC(OpMOBaHa 0 BHYTPIIITHROTO ITpaBa KpalH-KaHAWIATIB Ha BCTYH 40 CBPOCOIO3y, TOMY HOCTiIKEeHH:
i€l TeMaTUKM € JOCUTb aKTYaJIbHUM JJIsl YKPaiHCHKOT IOPUIAMYHOT HayK.

Brim mpmsepTae yBary Te, mo came B YKpaiHi mpobriemaTyKa I1b0T0 JOCITIIKeHHs Toci Mavbke He BUBYasIacsd.
HasBHi choroiai HayKoBi po3po0OKyM HasleXxaTh 3aKOPAOHHUM TOCTITHMKAM, cepefT HX MoXHa Hasatu E. Xosapr,
K. bpayna, [Ix. I'ongcryona Ta in.

VIIK 341.231.141 CBATYH OneHna BonogumupiBHa,
KaHAWIaT IOPUAMYHNX HayK, aCUCTeHT Kadelpy HOPiBHIIBHOTIO i €BPOIIeNiChKOro
npasa, IHCTUTYT MibKHapogHMX BigHOCHH, KniBcbKmi HallioHaJIbHUI YHiBepCUTeT

© 0. CssiTyH, 2013 imeni Tapaca Illepuenka.
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3rigro i3 crartavu 1 ta 2 HupexTtusu 2000/43/EC, mo iMIieMeHTy€e TIPVHIIT PiBHOTO CTaBJIeHHS JI0 JIIOTIe
He3aIeXXHO BiZl X pacoBoro abo eTHIYHOTO ITOXOMKeHHS, «IIpsiMa» Ta «HelpaMa» AUCKpUMiHaIligd 3a00poHeHi.
BusHaueHHs «npamoi ouckpuminayil» nepemndadae, o IpsiMa OUCKPUMIHALIS Mae Miclle, «KOJIM [0 OIHi€i ocobu
CTaBJIATHCS a0 CTaBVITMCS MEHIIT CIIPVATIINBO, HiX /T0 iHIToT B TTOAiOHiv cuTyariil Ha mifcTasi pacoBoro abo eTHIiIHOTO
TIOXOKeHHsI». B AKOCTi TTpMKiTay MOKHa HaBeCTH MOJITHUKY OI0po i3 TTparieBIaInTyBaHHs, SKe BiIMOBIISE TPUIIMaTI
3asBV Ha IIpalleBJIallTyBaHH: Bifl ITpefICTaBHMKIB poMa (TiuraH), abo opraHisariii i3 po3moiny mep)XKaBHOTO XUTIIa,
sIKa HaBMICHO Hajla€ IIpefCcTaBHMKaM OIHi€l MeHIIMHM XUTIIO HVDKYOL SKOCTi [8].

o crocyeTbest «HenpAMOi OuckpuMinayii», TO BiAIIOBIAHO 10 HOIOXeHb [IMpeKTUBY, BOHA Ma€ Miclle, KON
BOYEBNIb HeMTpasIbHe TTOJTOKeHHs, KpUTepiit abo 3arabHOTIONTpeHa ITpakTHKa CTaBIIATh 0co0y, SIka Ma€ BigMiHHe
pacose abo eTHiUHe TTOXOIKEHHSI, B OCOOIMBO HEBUTiIHe CTAHOBUITIE HOPIBHAHO 3 IHWUMU 0C0DAMU, 3a BUKITIOUeHHSIM
TVX BUITAJIKiB, KOV Iie TIOJIOKeHHs, KpuTepin abo 3araabHOMONTpeHa TpaKTHUKa BU3HaHI TaKuMM, w0 00 exmubro
Bionobidaioms 3aKoHHil Memi, Ta 3acobu MOCSTHEHHS i€l METU € HeobXiOHumu ma adexBamnumu [8].

Tak, HampuKIIaj, yHiBepMar, o 3a00pOHsE 3aXOAUTU 10 CBOTO MPUMIINIeHHsI 0codaM, BASTHEHWM Y HOBTi
CHiTHMIT], MOoXke Oy TV IPUTATHEHNI 10 BifIIOBiZaTbHOCTI 3a pacoBy abo cTaTeBy AMCKPUMIHAIIifO Ha Tili ITifIcTaBi, 1110
XoYa Take MpaBUiIo € HeWTpadbHMM Ha TepIIui MOTJIAA, o0 pacu abo cTaTi, Ha MPaKTUIli BOHO Ma€ CBOIM
Pe3yJIbTaTOM CTBOPEHHS TIePeIKoy, TS BilBigyBaHHs yHiBepMary OinbITie /17T KiHOK, HiX YOJIOBiKiB, a TaKOX IS
TIpefCTaBHVKIB TTeBHMX eTHIYHMX I'PYT, 9Ki MaloTh TPaJuIlilo OyTV BASTHEHWMM y AoBri crmigaviii. [To3uBaw, skmm
MOXKe JOBEeCTH, IO XXiHKM abo 9IieH TIeBHO1 pacoBoi TPy TIOTPAIIV y HeBUTiIHe CTaHOBUIIe Yepe3 Take IPaBuIIo,
Mae€ JOCTaTHBO [J0Kas3iB IS MOJaHHs II030BY IIPO ANUCcKpuMiHalito. ITpore Ko Bunagok npsMoi OucKpuMiHalii He
MOXXHa OCKap>XWUTW, TOOTO AKITO TI03MBaY JIOBOUTH, III0 0 HHOTO CTABUIIVICS MEHII CIIPUATIINBO, HiX JI0 iHIIMX B
moxibHiv cuTyarnil Ha mifcTaBi pacu, i BiH BUTpae, - y BUIAAKy HeIIpsAMOi AMCKPUMiHAIIil T030B MOXe OyTu
BimxvuTeHut. Tak, SIKIIO 0BeIeHOo, 110 3a00poHa JOBIVIX CITITHMITH CTAaBUTE XXIHOK Ta IIPeCTaBHVKIB ITeBHMX eTHITHIX
Tpyn y OimbIl HecIpmMATIMBE CTAaHOBWINE, BJIACHWK Maras’mMHY MOXe BiIXUJINTV TPUINYIIeHHS HeIpsIMoi
TIVICKpMMIHAIIi1, TIPOIeMOHCTPYBaBIITH, IO 3a00pOHa TOBTMX CITITHWITH MaJla sIK 3aKOHHY MeTY, Tak i Oysa HeoOxifgHo0
Ta ajieKBaTHOIO [5].

Y npomy BUITamKy BIIaCHMK Mara3MHY MOXKe JOBOIMTY, IO 3a00poHa JOBITX CITITHUIT € ePeKTUBHMM 3aco00M
OPOTUIIT KpagiXKKaM, OCKIJIBKM y MarasyHi Majiyi MicIle BUIIaJKV, KOJIV JIFOAU B JOBIMX CIIITHULISX MAlOTh CXVWIbHICTD
Opaty peui, xoBaTu iX Tif, CIITHUIIAMY, He CIIadyoun 3a I1i Hux. OfgHaK, HaBiTh, SKIO CYZ, BUPIIINTH, IO MeTa
TaKoTo 3aXxofy Oyya 3aKOHHa, BiH MOXXe CITUTaTH, UM OyB IIer 3axiz HeoOXiTHMM Ta afileKBaTHUM. 30KpeMa, Cy7, MoXe
CTIMTATY, UV He MiT BJIaCHMK MaTa3yHy BXXUTY iHIII 3211001 KHI 3aX0711 010 KPaaiKoK, sIKi Oy MeHTII HeCITpUsITIINBi
771 KiHOK Ta WIeHiB MeBHOI eTHIYHOI TPy - HaiHSATM OXOPOHIIIB, pO3TaIllyBaTy HavOiIBII JOPOTi TOBapM MiT
CKJIOM, BCTAaHOBUTH BigeoKaMepu [5].

B o6ox Bumamkax mpaMol Ta HeIIpsIMOIl AMCKPUMIiHAIIil TTo3MBaY MOBMHEH 0BECTH, IO BiH MOCTpaXyas y
TOPiBHSAHHI 3 iHmVIMM. Y BUTIaAKY TTPsAMOI AMCKPUMIiHATIi1, BiH/BOHa MTOBMHHI JIOBECTM, IO «J0 HOTO/Hel CTaBVIINCs
MEeHTI CIIPUATANBO, HiX A0 iHIMMX», a Y BUIMAAKy HeMpsMOl AMCKPUMIHAIIil, 110 7oTo/1i TOCTaBUIN «y TIeBHe
HeCTIpUATIVBE CTAaHOBUIIe TIOPIBHAHO i3 iHmmMmM». YacTo 1ie 03Hadae, 110 To31BaY, 0COOIMBO, KON 1€ CTOCYEThCS
HempsMOoi AVCKPUMIHAIIl, B SIKOCTi TOKa3iB BUKOPMCTOBYE fAaHi abo CTaTMUCTUKY, IO CBIIYUTH IIPO Te, SIK IO ITiel
oco0m abo iHIMX YIeHiB 1l eTHIYHOI TPV CTaBWIINCS y TIOPIiBHAHHI 3 WwieHaMy OiTbITOCTi.

LlixaBuM € mostoxeHHs cT. 8 [IMpeKTMBY, BiAIIOBIIHO [0 SKOI TSArap AOBedeHHHd Y LMUBUIBHUX cOpaBax, 1o
CTOCYIOTBCSI 3asB IIPO pacoBy AVICKPMMIHAIIIO, TIepeKTafacThcs Ha Bignmosigada. TobTo mo 000 sA3KiB Bigmosigada
BXOJIUTB OBEAEHHS TOTO (PaKTy, IO 3 1TOT0 OOKY He MaJjIo MicIle TOPYITeHHs IPWHIIUITY PiBHOTO CcTaBIeHHd [8].

Cdepa mommupenHst [IMPeKTUBY CTOCYEThCA SK JIep>KaBHOTO, TaK i MPMBATHMX CEeKTOPiB eKOHOMikM. Bomna
PO3TIOBCIOMXYETHCSA Ha TIpalleBIallTyBaHHs Ta yMOBU Hparii (BKJIIOYWaloum JIOCTYII [0 IIpalleBIalITyBaHHs:,
MiIBUITIEHHS, 3BiUTbHEHHS Ta OIUIAaTy IIpalli); COITiaTbHMM 3aXVCT Ta OXOPOHY 37I0POB’SI; OCBITY; TOCTYTI 71O TOBapiB Ta
TIOCTTYT, AKMMV MOXKe KOPVCTYBATUCS OYAb-sIKWUIT WIeH CYCIIbCTBA, BKITI0YA0un 3a0e3rmedeHHs JKITITOM.

Y 1. 13 mpeamOGymnut [JyipekTuBY 3a3HaUa€THCH, ITT0 3a00poHa IMCKpMiHAIIil Ha TIificTaBi pacoBoro abo eTHiTHOTO
MHOXOPKEHHS 3aCTOCOBYEThCSL TAKOX 10 «TPOMaJsiH TPeTiX KpaiH», IIpOTe He CTOCYEThCS BiIMiHHOCTEV y CTaBJIeHHI
Ha IIifcTaBi rpomajsHcTBa. Le o3Hauae, 10 yropchKuil TPOMaJsSHUH POMa 3a MOXOMKeHHSIM, KU Ha 3aKOHHMX
mificTaBax mepeOysae y DpamHilil, MoXke TIOFAATV ITO30B SIK KepTBa AMCKPUMIiHAIIil Ha IificTaBi pacosoro abo eTHigHOTO
TIOXOJIKeHH:I, SIKIT[O TIOMY 3a00pOHSIETBCS 3aXOANTY JI0 /IKa30Boro Oapy. ITpoTe mpocTo yropchKuvt TpoMasHIH He
MO>Ke TTO3VBaTHC JIVIIIe Ha TiVl ITifICTaBi, 110 BiH TpOMa/ITHMH YTOPIITMHY, JIMITIe SKINO BiH € poMa. Ha mpakTuiti 6ysae
TIy>Ke BaXKKO JI0BECTH, IO IVCKPVMiHAIIisA BimbyBaacs AivicHO 3a 03HaKOIO PacoBoio abo eTHIYHOI TpMHAasIeXXHOCT, a
He 3a 03HAKOIO IPOMAaNsHCTBa [8].

ITyskT 2 cTaTTi 3 JIMpeKTHBM IIPOTOJIONIYE, IO BOHA He 3aCTOCOBYEThCS Y cdepi iMMirpariil oo momoXeHb, sSKi
CTOCYIOTBCSI B'13/Ty Ta IIPOXXMBaHHS TPOMajIsSH TPeTiX KpaiH Ta ocib 0e3 rpomaissHCTBa Ha TepUTOPIi AepKaB-wIeHiB.
OTxe, mepXaBaM-dsIeHaM JO3BOJIAETHCA AUCKPUMIHYBaTH 0Ci0 Ha IificTaBaxX pacoBol abo eTHITHOTO TTOXOKeHHS Biff
4Jac 3BepHeHHs TUX 3a IPUTYJIKOM, a TAKOX B PaMKaX iMMIirpamiiiHol MOIiTHKM.
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Y Oupektusi nepenbadeni BUHATKY 7T XapaKTePHUX Ta IPUPOSHMX TTpodecivamX BUMOT. Tak, AepKaByU-4IeHn
€C MOXyTB TIepe1dadaTy BJIaCHi TTOTI0)KeHHSI, BiTIITOBIIHO A0 SIKMX BiMMIiHHOCTI y cTaBJIeHHi, 3aCHOBaHi Ha O3HaIli, 1110
XapakTepusye pacose abo eTHiUHe TTOXOKeHHs, MOXe He BU3HaBaTWCS AMCKPUMIHAIIIEI0 B TOMY BUIIAAKY, SIKITO B
CUIJTy TPUPOAM TeBHOI mpodecivtHol mismpHOCTI abo B cumy obcTaBWH, 3a SKMX BOHA 3/IiMICHIOETHCS, TaKa
XapaKTepUCTHKa sIBJIsge cO00T0 XapaKTepHi Ta IPUPOIHi ITpodecitrHi BMMOTY, 1110 3a0e31edyIoTh 3aKOHHICTD ITiTers Ta
OponopuirHicTe BuMor. Hanpukiiaz, 3aKkOHHOIO € BMUMOra, 10 rojiosHy posb y Bucrtasi Y. Ilekcripa «Oremio»
MHOBMHEH IpaTi YOPHOIIKIpUI aKTop.

HOupextusa 2000/43/EC me mepemntkoaykae XOAHin fepXasi-uteny €C 30epiraTn B cvai amHHI 3axoam abo
BXXMBATV HOBi 0COOIMBI 3aX0/IM, CIIpsIMOBaHi Ha 3armo0iraHHs 3aBIaHHIO IITKOJIV a0o 11 KOMIIeHcarlil, IKIITo BoHa Oyria
CTIpUYMHeHa TVUCKPUMiHAIIi€o 3a 03HaKOIO0 pacoBOro abo eTHiYHOTO MOXOKeHHs (CT. 5). 3aCTOCOBYIOUM TepeBipKy
Ha HeIpsMy AUCKPUMIHALI, gKa MIiCTUTbCS B [IMpPeKTuBi, Jep>kXaBy MalOTh MOXJIMBICTb BXMBATU 3aXO[M, SKi
CIIpsSIMOBaHi Ha 3aIllpOBa/PKeHHS OUTBII CIPUATIMBOTO PEeXMMY JIJIs WiIeHiB IPYIl MeHIIWH, SKi icropwdaHo Oymm
KepTBaMM IVICKPMMIHAIIiI, SKIIO TaKi 3aXOAM MaloTh 3aKOHHY MeTy 3MeHImMTH de facto mepiBHicTh, sika Gepe cBoe
KOPIiHHS Biff TTOTIepeqHbOT AMCKPUMIHAIIITHOI MPaKTUKM, Ta SKIIO IPUposa Ta 00cAT iCHyIouol HepiBHOCTI poOuTh
3axonu cupusHHS mponopuinHuMmu. Taxi saxonu B [upekTnsi oTpuMaii HasBy nosumubri 0ii. Tak, 1103MBHOO Ii€o
€ HaJlaHHS CITelliaTbHOI MpodecifHOl MATOTOBKY /7T JTIofIel, SIKi HajleXXaThb JI0 eTHiYHMX TPYTI, IO 3BUYaliHO He
MaloThb JOCTYITY /10 TaKoi MiATOTOBKY, a00 ITpoBeieHHs iH(opMaIlirtHoOi poboTV ceper, ITEBHMX PacoByX a00 eTHIgHmX
rpyn MO0 peKIaMHMX OTOJIOLIeHb PO BiIKpuTi BakaHcii. 3okpema, B CJIoBau4MHi IIO3UTUBHI /il 32CTOCOBYIOThCS
7SI 3aJTy 9eHHS 710 CYCITITEHOTO XUTTS ITpeicTaBHMKIB poma. [Toibni mporpamm Takox HasBHi B Icranii momo poma,
a B Qinrsanpil 115 npeacTaBHMKIB caaMis.

3 meTor0 3a0e3MeueHHs JOTPUMaHHS BUINe3a3HadeHNX TOI0XKeHb 10 PacoBoi nupekTnsm BKmodero Posmin 11
«3acobm cymoBOTO 3aXMCTy Ta IPUMYCOBe BUKOHaHHs». 30KpeMa, [lupekTuBa yIIOBHOBaXY€ Aep KaBU-UJIeHN
3ampoBa/KyBaTH «aJMiHicTpaTHBHi ab0 Cym0Bi ITpoIiey pm» 11 BMKOHAHHS CBOIX IToI0XKeHb. OOWIIB TTpotiesypm €
MIPUMHATHVMM, TIOKVM BOHU IPOIOHYIOTH Ji€Bi 3acobm mMpaBoBOTO 3aXMCTy. «Acorrialiii, opranisarii abo iamri
FOPUAMYHI 0cOOV» MOXYTh BUCTYTIaTH SIK Bifl CBOTO iMeHi, Tak i Ha Oo11i 3as1BHIIKa, ajie 3a 110ro 3rofu. Xoda JupekTrsa
He Tlepefibavae KOJEKTMBHI 3aX0fy, sKi He BM3HAIOTHCSA B OaraThox JepKaBaxX-wieHaX, BOHa /I03BOJISE 3asBHVKAM
MaTu AOCTYII 0 PiHaHCOBOI, MOPaTbHOI a0 TTPaBOBOT JOTIOMOTY 3 DOKY HEYPAIOBMX OpTraHi3aIliil.

CraTrs 15 [IupexkTvBU BMMarae Bif] Iep’KaB-uIeHiB 3a0e3MmeunTy 3acTOCyBaHHSA eeKTUBHMX, CITIBMipHUX Ta
3amO0KHMIX CAaHKIIIV 3a TIOPYIIIeHHST HOPM, III0 MIiCTATBCS B AMPeKTuBi. [npekTuBa mepegdadvae, M0 CaHKITiI MOXYThb
BKJIIOYATV BUIDIATy KOMIIeHcawin xepTei. [IpoTe Bce wacTime B mepkaBax-wieHax €BpOCOIO3y 3aCTOCOBYIOTh CyIOBi
mpvmmicy abo pemapariil (BifHOBIEHHS y TIOTIepelHbOMY CTaHi) — HaITpuKJIa/l, HaKa3W PO BiHOBIeHHS Ha pobodoMy
Mictii ocoOu, sika OyiTa He3aKOHHO 3BilTbHEHa. Y JIeIKIX JIepKaBax-9iIeHax Y BUIaJKy He3aKOHHOTO 3BUTbHeHH:I, Take
PiIlTeHHs OTOJIONTYEThCS HiIKUeMHUM, a TIPAIliBHUK PO3ITIHAEThCS SK TaKuii, 0 HiKOIM He OyB 3BiTbHEeHMI, a OTXe
BiH Ma€ TTpaBo Ha BiJIIKOAyBaHH: 3a00proBaHOCTi 0 3apo0iTHIl MyTaTi, a TaAKOX BiICOTKIB.

Crarrs 13 PacoBoi OMpeKTUBY 3aKpiIroe oOOB SI30K Aep kaB-WieHiB 3aIllpoBaguTH opraH abo opraHm,
BiITIOBigaTbHI 3a CIPUSAHHS PiBHOMY CTaBjleHHIO. [lo TOBHOBaXXeHb TaKMX OPTaHiB HaJeXUTh 3abe3rmedyeHH:
He3asIeXXHO1 TOTTOMOTY JKepTBaM IVMCKPVMIHATIII I/l 9ac po3mIsamy cKapr Ipo AVCKPUMIHAIIHI il Mmoo 1mx ocib,
TIpOBeIeHHs He3aIeXKHMX ONMTYBaHb CTOCOBHO IMCKPUMIHAIIIHMIX Iil1, a TaKOX My 0sTiKaIlis He3aae)XHNX JIOTIOBifert,
a TaKOX ITiITOTOBKa peKOMeH IalIlivl 3 TIMTaHb, IO CTOCYIOTHCS MOMiOHMX aKTiB AuckpuMinariil. Ciin 3a3HaYMTH, 1110
BCi lepkaBu-usIeH CTBOPWIIV OfIVH abo feKiabKa OpraHiB 3 MUTaHb MPOTW/IIl pacosiit abo eTHIUHIN AMCKPUMIHATTiT,
Kkpim Ilosbii, ge 0i HOBHOBa)KeHHS PO3IIOUIeH] cepell JeKiJIbKOX yCTaHOB. Y LIJIOMY psfli AeprKap TaKi OopraHu BXxe
icayBamu mo MomenTy npunHATTS Jupexktnsu (Bemerid, Ipmannia, Himepnammy, Ilserris Ta Benmuko6puranis), B
inmmx Oys 3acHoBaHMV HOBUM opraH (Ppamnris, HiMewunsa Ta Icmanist), abo ax mHa Kimpi ta JInTsi moBHOBaskeHHS
BXe iCHyo9oro opraHy OyJM po3IIMpeHi Ha NMTaHHS pacoBoi abo eTHIUHOI AuMcKpmMiHaril. Y GinmbImocTi mepxas-
4JIeHiB CTBOPEHi OpraHm 3 IIMTaHb PiBHOCTI 3aMIMAlOThCS MMTAHHSAMY OUCKPUMIHALIT i 32 iHIIVMMM O3HaKaMMu.

LixaBym € Tow daxT, 110 g0 choromHi Ha posrani Cymy €C nepebysaso amIie geKiabKa CIIpas, TiICTaBOIO JI7Is
AKUX OyJ10 mopyIIeHHs PacoBoi AMPeKTUBIL.

Taxk, y cripasi C-54/07 Firma Feryn [2008] micrs psmy myOmigamX 3as8 AnpeKkTopa Kommasil Feryn mpo Te, 110 770T0
MATPUEMCTBO TIpUIIMaEe Ha pobOTy cifocapis, ajte IO BiH He MO)Ke BUKOPWCTOBYBATM ITpallio «iMMIrpaHTiB», TOMYy
III0 7I0TO KJTi€HTM He 0aXkaloTh BITyCKaTWU X /IO CBOIX IIPMBAaTHMUX ITOMeEITKaHb, Oenbrivicbkum LleHTp 3 piBHMX
MOJIMBOCTEV Ta IPOTUIil pacu3My 3BepHYBCS 10 OeIbTifICbKOTO CYAy 3 TPYOOBWMX CIIOPiB Il BCTAHOBIIEHHS, UM
3acTOoCOByBaJla KoMmmaHisg Feryn muckpuminaniniHy IoIiTuKy HamMmy npauisHukis. Ilicig mepsicHOI BigMoBU y
posrisani 3asgBu 3 60Ky ITpesumenta IamaTtn 3 Tpymosux criopis M. bpioccerns, LlenTp 3BepryBCs mo Cymy 3 TPYZOBUX
crnopis y M. Bproccens, skuit nepenas 1o cupasy go Cyny €C mono nNpeoaunifiHOTO BUCHOBKY 3 IPUBOILY
BU3HAUYEHHS OHATh «IUCKPUMiHALig», «IIpe3yMIILisd QUCKPUMiHaLii» Ta «CaHKIIil» B KOHTeKCTi [upexkTusu
2000/43/EC [9].

Cyn €C 3BepHYB yBary IepIl 3a Bce Ha TOV aKT, IO AMCKPUMiHAIlS B 1iTax JupekTuBu He 000B I3K0BO
BUIMarae, o0 icHyBaB WiTKO BU3HaUeHNI 3asBHIK / KepTBa. JpeKTuBa 03BOJI€ AepKaBaM-dIeHaM HaJaBaTy IIpaBo



PerioHanbHi cuctemun 3axucTy i peanisauii npae noauHu m
acortiarlisM i3 3aKOHHMMY TTOBHOBaKeHHSMM ITIO/T0 3a0e3TeueHHs BUKOHaHH: 000B sI3KiB BifmosimHO M0 [InpexTrBm
TIOPYIITyBaTH CyZ0Bi abo aJMiHiCTpaTHUBHI IIPOIIey PH, Aifoun He Bif iMeHi KOHKpeTHOTo 3asgBHMKa a00 3a BifCyTHOCTI
KOHKpeTHOro 3asgBHMKa. Kpim Toro, Cys Haromocus, 1o Tov axT, 1o mpariefiaBells my0OIigHo 3asBIsaB Mpo Te, 110
BiH He Oyze mpUIMaTH Ha poOOTy ITPaIliBHUKIB TIEBHOTO eTHIYHOTO ab0 pacoBOTO TTOXOKeHHS, CTAHOBUTE CaMO TI0
cobi mpsaMy AmMcKpuMiHaIlifo y cdepi mparieBiamTyBaHHs, OCKUTBKY TaKi 3asBY CKOpIIIle 3a BCe ITepPenTKOIKaTUMYy Th
TIeBHWM KaHAMaTaM Bif TIOJJaHHS CBOIX 3asB, a OTXKe ITepeITKoKaTiMe iX JOCTYIy 10 PUHKY IIparii [9].

Hani Cyp 3as1BUB, 10 TIpe3yMIITis AMCKPUMIHAIIT MOXKe MaTV MicIle, KITIO BOHa 0a3yeThCs Ha TaKmMX (pakTax sSK
3asIBY, AKi TafOTh TiICTaByW TOBOPUTY IIPO MPe3yMIIIif0 AUCKPUMiHAIIITHOT ITOMTITUKY BiOopy mpariiBHMKiB. Y TaKin
cuTyallil came IIpanefasellb OB/HEH HaBOAWUTH JOKa3M TOro, 10 BiH He IIOPYLIyBaB IIPUHLINII PiBHOIO CTaBJIeHH:,
npauefasellb MOXe JOBOOWUTH, 110 AifiCHA IIpaKTMKa HaviMy OpalliBHMKIB He Binnosigae TakuM 3asiaM. Bperri Cyg
BKa3aB Ha Te, IO CAHKIIIT 3a TTOPYIIIeHHs TPUHIINITY AVCKPUMIHAIIT TOBMHHI OyTH e(eKTUBHVIMY, TTPOTIOPITiTHIMY
Ta 3amMOOIKHUMM - MOXYTh HaOyBaTu opMM BCTAHOBJIEHHS AMCKPMUMIHAIII cymoM i3 BigmosigHmM piBHEM
iHdopMyBaHHS I'POMaICHKOCTi, a00 CYIOBOTO IIPUIINCY TTpalieflaBIleBi MPUIVHUTY AUCKPUMIHATIIIHY TpaKTuKy, abo
mTpady, abo HaBiTh BiNITKOyBaHH: 30UTKiB OprafHy, KUV IOPYIIMB cripasy [9].

Pimmerss 111e 110 OHIN CIIpaBi, /Ie TiTHIMasTocs TMTaHHA PO HeNIpsAMY AVCKPUMIHAIIifo, OyiI0 BIHeceHe y TpaBHi
2011 p. - crpasi C-391/09 [2011] Malgozata Runevic-Vardyn and fukasz Pawel Wardyn v. Vilniaus miesto savivaldybeés
administracija and Others. Llevt TpUIOAWITIVIHUY 3alIUT Ha/iMIIOB Bil IUTOBCHKOTO CY/Iy i3 ITPOXaHHAM HamaTu
po3’sICHeHHSI, UM CTAHOBJIATH HEIPSMY IVMCKPVMIHAIIIO Ha TTi/ICTaBi eTHIYHOTO MOXOIKeHHs 3TiIHO 3 cT. 2 Pacosoi
OVIPEeKTMBYI IIOJIOXKEeHHs HallilOHAJIbPHOI'O 3aKOHOIABCTBA, SKi IlependadaroTs, III0 0COONCTI iMeHa Ta mpi3BuIna B
JIOKyMeHTax TPOMa/ITHCHKOTO CTaHy MOXYThb Oy TV HamMcaHi TITbKM i3 3aCTOCyBaHHSM /Iep>KaBHOT MOBY, a TaKOX UM
3a00poHeHe Take 3aKOHOIABCTBO Ha MificTaBi 3a00pOHM AVICKpUMIHATIil Ha ITificTaBi rpoMa/IsTHCTBA, BilOBiTHO 110 CT.
18 orosopy mpo dyukmionysanus €C. Y nperoguiintHomy pimenni mo mint cupasi Cyg €C mporoiocus, 110
HaIlioHaTpHI HOPMM ITpaBa, gKi IlepedadaroTh, M0 IPi3BuIna Ta iMeHa 0cib MOXyTh OyTw BHeceHi 0 CBiIOITB Tpo
TPOMa/ITHCHKITI CTaH JIuIIe y popMmi, SIka BiITIoBimae HOpMam, IO PerysoloTh HalVICaHHS BiITOBiIHOIO 0(iITifTHOI0
MOBOIO, He € TropymieHHsM dupexTtusu Pagn 2000/43/EC [10].

Y 2011 p. ArenTctBo 3 ocHOBHMX ITpaB €C IiAroTyBaio J0noBiAL «[JMpeKTrBa IIpo pacoBy PiBHICTh: 3aCTOCYBAHHSL
Ta mpobmemu» [6], me BU3HaUMIIO aKTyaybHI mMpobiemu pearizartii mimen Jupextusu 2000/43/EC. Tak, cepen
HaVTOJIOBHIIIVIX MTePerKoy, y peasisariil PacoBoi AMpeKTuBY HaBOAUTHCS HeJOCTAaTHICTh iHdopMariil cepest eTHIiTHmX
Ta pacoBMX I'PYII PO HasSBHICTh 3aKOHOABCTBA PO PiBHICTH, a TaKOX ITPO OpTaHM, fAKi 30008 s3aHi TPOTHIIATI
TIVICKpUMiHaIlil, HebakaHHA Jep’kaB-wIeHiB BM3HaBaTV Ta JOTOBILaT MO icHyBaHHS AMCKpUMiHaIiii. Y 6araTbox
TlepkaBaxX-4wiIeHaX BapTiCTh CY/TOBOTO IIPOIleCy € TakMM BVICOKOIO, IO YHEeMOXJIVBIIIOE Ay OaraThboX XepTB
TIVICKpUMiHAII1 edeKTMBHUI 3aXVICT CBOIX ITpaB. bepyum 1e Bce M0 yBaru, eKcriepTy ATeHTCTBA 3 OCHOBHUIX ITpaB
PeKoMeH/TyBaIM aKTMBHO 3aydaTi TTOCIYTY MefiaTopiB, OCKiIIBbKY BOHW € OifTBIT AEeTIeBIMI, a PO3IJIA/ CIIpaBy
TpuBae MeHIe Jacy. Kpim Toro, mponoHyeTbCs 3aIydaTii 0 II0CePeSHNUIBKOI AisyIbHOCTI OpraHu AepiKaB-WIeHiB, SKi
3amMaroThCs 3abe3redeHHAM PiBHOCTI, Ta HeypsoBi opranisariii. Kpim Toro, icHyioTs mieBHi mpobemu oo 300py
Ta 00poOKM maHMX 6e3 9oT0 HeMOXXITMBO PO3POOWTN Ta MIPUHSATH afeKBaTHY IOJTUKY MO0 CIIPUSAHHIO PiBHOCTI
IIJIsL BCiX WIeHiB CyCIIiIbCTBA.

Taxy™M 9MHOM, MOXXHa 3pOOUTV BUCHOBOK, IT[O0 Yepe3 IBaHaIIIATh POKIB ITCTIS CBOTO MPUIHATTS, [lypexTuBa
2000/43/EC cnpuumHMIa 3alpoBajXeHHs HOBOI ab0o HOCMIIeHHS iCHYIOUYOl CTPYKTypu Imomgo 6opoTnbu i3
TIVICKpVIMiHAITi€Io 3a 03HaKOIO pacyt abo eTHIYHOTO TTOXOKeHHS Ta 3a0X0UeHHs piBHOCTI B lep)XKaBax-wieHax. baraTo
MHO3UTUBHMX IIPUKJIAAiB 3aCTOCyBaHHs [ MPeKTUBI CBiTUaTh IIPO Te, 110 OCHOBHI IIOJIOXKEeHHS LIbOr0 aKkTy BilirparoThb
BaxmBy portk B XkuTTi €C. ITpore icHyroui mpobieMHi TMTaHHS ITPOJOBXYIOTh iCHYBaTH i BUMararoThb Bif €Bpocoro3y
BHECeHHSI 3MiH 10 iCHYyI04YOro HOPMaTMBHO-IIPaBOBOIO aKTy, a TaKOX aKTMBi3aLil 3yCWIb Aep KaB-WwiIeHiB 3 MeTO
6imerT edpeKTMBHOTO 3a0e3TevueHHs TPUHINITY PiBHOCTI Ta HeMCKpMMIiHaIIil Ha TepeHax CBpormericbkoro Coro3y.
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http:/ /www.europapraw.org/files/2011/06/European-anti-dis-
crimination-case-law.-Compilation-of-recent-decisions-January-
May-2011.pdf.

Arbeidshof te Brussel - Belgium. [EmexTpornum pecypc]. -

THE EUROPEAN UNION MECHANISM FOR COMBATING DISCRIMINATION ON GROUNDS OF
RACIAL AND ETHNIC ORIGIN

The principle of equal treatment is considered to be one of the key principles of the European Union legal sys-
tem starting with founding of this Organisation in 1950s. Nowadays, according to the provisions of the Treaty on
European Union and the Treaty on the Functioning of the European Union, the European Union is founded on the
values of respect for equality and non-discrimination based on different grounds, including racial and ethnic origin.

June 29, 2000 Council of the European Union adopted Directive 2000/43/EC implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin. This Directive lays down the framework for com-
bating discrimination on the grounds of racial or ethnic origin, with a view to putting into effect in the Member States
the principle of equal treatment.

The provisions of the Directive 2000/43/EC define the concepts of direct and indirect discrimination; it is to be
applied to all persons, as regards both the public and private sectors, in relation to employment, vocational training,
membership of and involvement in an organisation of workers or employers, education and social services. The
abovementioned Directive introduces obligations for the EU Member States to ensure that judicial and/or adminis-
trative procedures, including where they deem it appropriate conciliation procedures, for the enforcement of obliga-
tions under this Directive are available to all persons who consider themselves wronged by failure to apply the prin-
ciple of equal treatment to them, even after the relationship in which the discrimination is alleged to have occurred
has ended. The burden of proof falls on the party accused, which must prove that the principle of equal treatment
has not been infringed. The complainant must be protected against any adverse treatment or adverse consequence
as a reaction to the proceedings.

As of today, the European Court of Justice examined several cases regarding the infringement of the Directive
2000/43/EC provisions. Taking into account the case-law of the Court, one can draw a conclusion that Member
States pay much attention to the implementation of the principal of equal treatment though the available legal frame-
work should be revised and updated according to the current situation in the European Union.
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JIro60Bb IIpokorneHKO

['eHnepHOe paBeHCTBO 1 ITpaBa
yesioBeKa B cTpaHax lOra Adpuxkmn.

Y ctatTi nokasaHi 3Ha4Hi ycnixm
aep>xas niBaeHHoadpPUKaHCbKOro
perioHy y CTaHOBNEHHi reHaepHoi
PiBHOCTI B NONiTUL,, LLLO CBIAYUTD
Npo 3pOCTaHHSA POoni XIHOK y noni-
TUYHOMY NPOLECi Ta B 3MiLLHEHHI iX

rpPOMaasiHCbKUX i MONITUYHUX NPaB.

OpHak ue nNoku mMarno BrjMBae Ha
NOKpaLLEeHHSs coLuianbHO-EeKOHOMIY-
HOrO CTAHOBMLLA XiHOK B LIMX Kpai-
Hax B Uiiomy. Y LbOMY NJiaHi cno-
CcTepiraeTbcsa po36iXHICTb y Nosi-
TUKO-NPaBOBUX YCTAaHOBKax, B
Oeknapauiax i B peaniax XXutTs, Lo
€ 3arasibHOI0 TEHOEHLIEI PO3BUT-
KY He TiNlbku KpaiH AQpUKaHCbKOro
KOHTUHEHTY, a i nepexigHnx cyc-
NiNbLCTB B LisOMY.

The article shows considerable
success of Southern Africa states
as for the development of gender
equality in politics which is indica-
tive of the increasing role of
women in politics and in the con-
solidation of their civil and political
rights. However, this tendency still
has little effect on the improvement
of socio-economic status of
women and, consequently, on the
development of the society. There
is a discrepancy between attitudes
in politics and in law issues, decla-
rations on the one hand, and the
realities of life on the other which is
a common trend in the develop-
ment of the African continent as

well as of many societies in transi-
tion.

OcHoBoIIOMTarafoIMM JOKYMEeHTOM adpUKaHCKOVI CYICTEMBI 3aIl[UTHI ITpaB desioBeka sBsgeTcs AdprKaHcKas Xap-
TV IIpaB destoBeka 1 Haponos (1981 r., HampoOwu (Kerms)) [1]. ITpaBa sxeHIIMH ObUTN TOMOIHNUTEIPHO 3aKpeIUIeHBI
B cnenmasbHOM IIpoTokose K Helt, KOTOpHI 10 mHMNOMaTuee Adpukanckornr KoMmuccun OAE (Oprasmsamnnn
Adpukanckoro EnnmcTsa) 1o mipaBaM gestopeka 1 Hapoyos puHsui B 2003 . 8 MamyTy (Mo3aM06mK). 3HaUMTeTbHBIN
BKJTaj] B 3aIlIATy TIpaB KeHIMH BHOCUT CITeNVaTbHbIN ToKIamaunK AdprukaHckoro corosa (AC, cosman B 2002 . mpa-
BorrpeeMHMK OAE) 110 IpaBaM >KeHII/H.

Bo MHOTMX cTpaHax 0KHOAMPMKAHCKOTO pervioHa IIPOABYDKeH e KeHIMH B CYICTeMY YITpaBJIeHMs BCeX ypPOB-
Hewl TIPM3HAHO BaKHEVIIM HaIIpaBJIeHeM roCy/IapCTBeHHO TTOTUTHUKY, PaBeHCTBO IOJIOB 3aKPeruieHo B KOHCT-
Ty, B HammnOum, mampumep, emy mocssiiennsl Crateu 10 (PaBercTBo M cBoOOIa OT IVCKpMMMHAIUW, 1. 2) [8, p.
11] m 17 (TTormmTrgeckas mesTenbHOCTD, 1. 1) [8, p. 13]. B IOAP dynkiym HanvonaasHO KoMuccnut 1o TeHaepHO-
My PaBeHCTBY 3aKperTieHnl B cTaThe 187 kKonctuTyrvm [9]. ITposgsieHreM MOMTUTIYECKOVI BOJIV B YTy UIIIEHW TTOJTO-
JKEeHVISL )KeHIIVH ABJISAETCS CO3AaHMe MMHNMCTEPCTB I10 BOIIpOCaM paBHOIIPpaBVIs II0JIOB MJIN I10 dejlaM >KeHINWH B }OAP,
HammOum, 3am0um, Anroste. [TJocTkeHne paBeHCTBa TTOJIOB OBIIIO Ha3BaHO OHOV 3 I1eJIeVl TOCYAapCTBEHHO TIPo-
rpammel passuTus HammbOvm nop, HassanmeMm Vision 2030, mpumnsTort B moHe 2004 T.

YudacTve XeHIMH B TPUHATUYM BaXHBIX TOCYIapCTBEHHBIX PeIlleHNn I, pa3paboTKa Mep 0 HefOIyIIeHNIo 130-
JIAUY JKeHIIIMH OT HOJIUTUYECKOW XMU3HU SBIISIeTCS BaXXHBIM q)aKTOpOM OEeMOKpaTn4eCKOIro pa3BmUT. Kak ormeua-
eT pOCCVIVICKVIVI mostimTostor H.A. H_IBEHOBa, «IIapTHEPCTBO MY>KYMH 11 JKEeHIIIVIH B IIOJIUTUKE SABJISACTCS MCTOYHVMKOM
Gostee TTOTHOW ¥ TIPeACTaBUTETLHON IeMOKPaTNUM, TIOCKOITBKY CO3JAl0TCs peaThbHbIe BO3SMOKHOCTY ydeTa MHOTOIIO-
JTIOCHBIX MHTepecoB B obitecTse» [17]. Takum obpasom, moboe ob1iecTso (B TOM umcie adpprKaHCKOe), co3/IaBast Tocy-
JIapCTBO C CUICTEMOW TTOJIMTUYECKOTO YIIpaBJIeHs, OCHOBaHHON Ha MapTHEPCTBe MYXXUYWMH ¥ XeHIIWH B TTOJINTHKE,
MOXeT PacCUUTHIBATh Ha Oojlee BHICOKYIO CTeTIeHb CTaOVILHOCTY U Pa3BUTHA.

B crpanmax IOra Adpukn HacuUTEIBaeTCS MHOTO ITpo0JIeM, pereHe KOTOPhIX TpeOyeT yJacTyst KeHIIVH, Hallpy-
Mep IIpo0sIeMbl HaCWINS Hall KeHIIVHAMM U JOeTbMI (CBS3aHHBIE B CBOIO odepens ¢ mpobiemont CIINM]Ia), mpobite-
MbI oOpasosanms. B 2000-e rogsr IOAP, Mo3zaMm6uk 11 JIecoTo OoCTUIIN 3HAUMTETFHBIX YCIIEXOB B YCTaHOBIIEHU B
TIOMTVKE TaK Ha3bIBaeMOV «TeHIePHOV CMMMeTpuM» (paBHBIX U PaBHOBEJIMKMX ITpaB MY>XUWMH ¥ JKeHIMH B Opra-
HaX 3aKOHOATeTLHOV U MCIIOTHUTEIFHOV BIIACTV W YIIPaBJIeHVs), UYTO CBUIETENILCTBYeT O BO3pacTaHWI POJIN KeH-
IMWH B TOIUTWYECKOM ITpoIiecce U MPOABVKEHWY CTpaH MO MyTH peanmsanuu omgHom u3 Llemen Passurys

VJIK 342.726 MPOKOMEHKO Jlio60Bb ApocnaBoBHa,

KaHAMJAT MCTOPUYECKNX HayK,

© JI. lNpokoneHxko, 2013 CTapIVVi HayuHbI coTpyaHuK VHcTuTyTa Adprkn PAH (r. Mocksa).
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Tricsaenerris OOH (Lerm Ne 3 - TToompenvie paBeHCTBa MY>KIMH ¥ JKEHIIVH U pacIIipeHye IpaB U BO3MOXKXHOCTE
xeatyH), TpuHATHIX B 2000 r. Ha CammuTe Toicsadgenervs. CornacHO TaHHBIM BeceMmpHOTO sKOHOMIYIeckoro dhopy-
Ma (BO®D), mybmmkytorero ¢ 2005 T. eXXerogHbIV PEVTUHT CTPaH 10 paBeHCTBY MYKUWMH 1 XeHIIVH (B cdepe mmonm-
TUKW, TPYIOYCTPOVICTBA ¥ MPOABVDKEHMS TI0 CIIyX0e, obpasosaHms u 3gpasooxpanenus), B 2009 r. IOxHo-
Adpmxanckas Pecrrybvika BOIITa B IIePBYIO IeCSATKY TOCYAaPCTB, YCIIETITHO peraloniyx 3Ty mpobieMy. B atom crim-
CKe OHa 3aHMMaJsIa 2-e MeCTO I10 KOJTMYEeCTBY JKeHIIMH-eIyTaToOB ITapIaMeHTa U 5-e MecTo 110 KOJTMYeCcTBY 3aHMMae-
MBIX JXeHINMHaMVM MVHVICTEPCKNX IIOCTOB [6] [TonmuTraeckme 3MTHI CTpaH permMoHa He My)KCKOVI KJ'Iy6, JKeHIITMHDBI
IIpelcTaB/IeHbl B HYIX JOCTATOYHO IIMPOKO [4]. JKeHIITMHBI 3aHMMAIOT IIOCT Ipe3naeHTa cTpaHbl (Masasn), 3amecTn-
testst mpesupenTa (IOAP), Bune-nipesnnenTa (3umbabse), mpembep-MuHEMCTPa (Mo3aM06mK). [TooxmTenbHas TeHIeH-
M HabJTiojaeTcsl Takke Ha YPOBHe TIpeiCTaBUTe/ThCTBA KeHIMH B Tlap/laMeHTe.

Kenmymsr-mommtiky 13 FOAP 1o0mmich 3HaUMTeTBHBIX YCIIEXOB Ha MeXIyHapOgHOM yposHe. 24 wrorts 2008 r.
cynpsa Hapamerxem ITmmant 6vuia HasHaueHa BepxosubeiM Komuccapom OOH mo mpasam wertoseka. Ee oTmmaaer
aKTMBHAs 00IIecTBeHHas TO3UINS: HadaB B 1967 T. yacTHYIO IOpUINYECKYIO ITPaKTUKY, OHa 3aIlluIlasa B Cydax Ipo-
TUBHWMKOB peXMMa allapTensia. VIMeHHO eVt mpuHaIeXNT 3aciTyTa BKIIOUeHVS B KOHCTUTYIIUIO CTPaHBI ITOJTOKEHMS,
KOTOpoOe 3arperriaeT AUCKPUMUHAIINIO TI0 TIPM3HAKY I10J1a, PeTTUIUN U CeKCyaabHom opueHTaruv. OHa - onwH n3
yupenuTeer MeXAyHapoJHOM XeHCKOoM opranmsanumn «PasHonpasue cerdac». B mrone 2012 r. ma cammwure
AdpnkaHCKOTO COI03a, TpOXOoaAMBIIero B Ammnc-Abebe (Ddmrommss) MmuHMUCTp BHyTpeHHUX nen IOAP Hkocasama
Hnavman-3yma Ob1a n3bpana npepcemarenem Kommcenm Adpukanckoro corfoza. OHa - HepBas XeHIIMHa, BO3TTIa-
BMBIIAsl aMVHVCTPATUBHO-VCIIOIIHUTEIBHBIN OpraH AQpUKaHCKOIO COI03a, B COCTaB KOTOPOIO BXOHAT 54 CTpaHBI
KOHTVHEHTa. HJ’IaMVIHVI-SyMa ObuTa M36paHa B pe3ym>TaTe geTbIpex payHHOB T'OJIOCOBaHMs, BbUIMBILMXCSA B OXKeCTO-
JeHHyI0 60ppOy MeXay ee CTOPOHHWMKAMW M CTOPOHHWMKaMM JeVCTBYIomero Toraa mpencenarerns Kovmmecnn AC
Kamna ITnara (I'abom).

T'eanmepHoe pasercTso B monuTuke B IOAP, JTecoto, Anrone, HammnOum Ha TTpakTiKe peanm3yeTcs gepes MCIIOmb-
30BaHMe CUCTEMBI KBOT J)K€HCKOT'O ITpeICTaBUTeJIbCTBA Ha BbI60pHBIX JOJDKHOCTAX, KOTOpyIO IIogaepXxrBaeT M1 OOH.
Hampumep, B IOAP B nipassment maptur AHK (Adprkanckmyt HallMoHaIBHBIN KOHTpecc) ycraHosaeHa 50% KBoTa
TIpeCTaBUTEe/TbCTBA KEHIINH BO BCEX eT0 BRIOOPHBIX CTPYKTypax [7]. CITOXMBITIAsICS CUTyaIns OObACHIETCS, TTIPeX-
7le BCero, 0COOEHHOCTAMM TIOIMTUYECKOV KYJIbTYPhI, CYIIeCTBYIOIeV B TOV VIV MHOW CTpaHe pernoHa. [losTomy
CUICTEeMY KBOT YK€HCKOTO ITPe/ICTaBUTeIbCTBA B 0003pmMoM Oy TyTIieM Bpsi, JIV MOXKHO pacCMaTpUBaTh KaK BPeMeHHYIO.
ITpwm oTCyTCTBUM peasbHO HAEVICTBYIONIMX 3aKOHOB O IPOIABVDKEHMM KEHIIMH BO BJIACTHBIE CTPYKTYPHI, XOpoIiee
oOpasoBaHme, BiIafieH1e MCKYCCTBOM PUTOPYKM U TTOJIEMUKY, KOMMYHMKAaTUBHBIMY HaBBIKaMV (CTOJIb HeOOXOImMbIe
TI7IST YCTISTITHOTO TIONTUTWKA), XapM3MaTUIHOCTh, a TaK)Ke TOTOBHOCTE JIeVICTBOBATh B MHTepecax odOIlecTsa Ha MPaKTH-
Ke MOTYT CTaTh TIOMEeXOW T TpodeccroHaIbHOV Kapbephl adpprKaHK. B mIare KBOTMpPOBaHMS KeHCKOTO TIpefIcTa-
BUTEJIbCTBA TOCY/IapCTBa I0KHOAPPUKAHCKOTO PerMoHa pa3BMBalOTCs COOTBETCTBEHHO MVUPOBBIM TeHAeHIaM. Kax
ormevaer C.I. AvtBa3oBa «...IMEHHO KBOTBI TIOMOTTIV YCTaHOBJIEHWMIO TeHAepHOTro OaylaHca B CTPYKTypax BIacTy BO
MHOTVIX CTpaHax MWpa, I7ie XeHIIMHEI CTaIy OKas3bIBaTh CBOEe TTOIOTBOPHOE BIIMSHVIE Ha ITOIUTUYeCKIUIL ITPOITecc»
[2, c. 81].

3akperuieHO KBOTMpOBaHMe U Ha permoHanbHoM yposHe: Coobmectso passutusa IOra Adpuxn (CAOK) B
1997 r. MIpUHSIO CHenMaTIbHYIO AeKIapalliio, ToCcTaBuBINyIo 11esb g0 2005 r. ycTaHOBUTE B cTpaHax-wieHax 30%
ITPEJICTaBUTENBCTBO JKEHIIVH Ha PYKOBOJISIIINX JIOJDKHOCTSIX [22]. B HOsiGpe 2011 1. B r.VoxarHecGypr (FOAP) Ha upes-
BeraartHO BeTpede CAJIK 1o mpobrieme resepHBIX TpobiieM OBIT TPUHAT MyTaH AevicTuii 1o 2016 r.

IOAP crasa mmoHepoM cpefyt CTpaH perroHa B 00JIacTy peaan3aniii TeHIepHOro paBeHCTBa. JKeHIIMHbI oS-
BUJTVICH YoKe B IIepBOM ITPaBUTEIbCTBE HAIlMOHAIHHOTO IMHCTBA BO ITIaBe C TIePBBIM ITPe3UAeHTOM JeMOKPaTNIeCKO
IOAP Hemsconom Manpertor, KoTopoe 0v110 cchopMuposaso B 1994 1. - 4 MuHMCTpa 11 8 3aMecTHTesNel T MUHVCTPOB.
ITormTrgecKyTo BOITIO MIPaBUTEIbCTBA KPACHOPEUMBO JeMOHCTPUPYET TOT (PaKT, UTO 3a TOJIbI CTAHOBJIEHMS IeMOKpa-
Ty TpuHATO Oosee 30 3aKOHOZATEIBLHBIX aKTOB, MMEOIIMX IIeIbI0 TOCTVDKeHUe KeHCKOTO paBHOIpPAaBUS.
IIpencraBuTeIbCTBO XXEHIIVH B IIapilaMeHTe CTpaHbI Bo3pociio ¢ 3% mo 30%, a B mpasuTenbeTBe — g0 40%. C 1997 r.
B cTpaHe paboTaeT co3aHHas 110 penTeHnIo TTap/laMeHTa HalloHaabHas KoMiccnst o resiepHOMy paBeHCTBY. B ee
dYHKIMM BXOAWT: MOHUTOPVHT AesATeITbHOCTI BCeX OOIeCTBeHHBIX OPTaHOB Ha IIpeMeT COOITIOMeHMs M Pa3BUTH
TeHJIepHOTO PaBeHCTBa, OIleHKa 3aKOHOJIaTeIbCTBA C TEHAEPHOM TOUKM 3PeHNs, 3ydeHre 1 peKOMeHIaliy Iapria-
MEHTY U IPYTMM OpraHaM BJIacT¥, o0pasoBaHMe 1 MHPOPMIUpOBaHMe 00IecTBeHHOCTH, M3ydeHre asob 110 BOIpo-
caM TeH7IepHBIX OTHOIIIEHUTI, MOHUTOPUHT mporpecca FOAP B 061acTyi TeHepHOTO paBeHCTBa B COOTBETCTBUM C MeXK-
nyHapormHbiMy HopMamu [23]. C 1999 r. mevicTByeT mostoXkeHe, COTIIacHO KOTOPOMY B COCTaBe ITapjaMeHTa 1 Kabu-
HeTa MUHICTPOB JOJDKHO ObITh He MeHee 30 % xeHmuH. [TommepXmBaeT IPUHITNII «TeHIEPHOV CUMMEeTPUW» B IIOJIN-
TUKe ¥ TeTlepelTHnI Ipe3uaeHT cTpaHsbl [Ixexo0 3yma: B Hadane 2013 r. n3 34-x MyHMCTepcKMX moctos B JOAP 14
3aHVMAaJIV KeHIHEI, 3 9-TV TIOCTOB IIPeMbepOB IMIPOBMHIINY 5 TaKXe 3aHMMArOT KeHIIHEL

ITocTymaTesbHBI POCT )XEHCKOIO MPeICTaBUTeILCTBA B 3aKoHOoAaTe ibHOM BiacTu FOAP marsanHo meMoHCTpu-
PYIOT TaHHEIE TIO COCTaBy ee MapsiaMeHTa. B 1999 r. XeHIIMHEI (B OCHOBHOM UepHEIe I0)KHOadPWKaHKM) 3aHIMaIN
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30% memyTaTckmx MecT. Kak oTMeuaeT aMepmKaHCKMUI MICCITeoBaTeNTh XaHHa DBelH bpuTToH, «Iemmy TaThl-KeHIII-
HBI C CaMOT0 Havasla CBOero M30paHus CTajl «IlepecTpanBaTh» ITapJaMeHT, co37laBas BO3MOXKHOCTE JIJIsl peasTn3ariym
mpaB XeHIMH» [11, p. 7]. B cepenmre 2000-x TO/I0B IO yPOBHIO TIPeICTaBUTEIbCTBA KXeHIIWH B mapiamenTe IOAP
CTOsTa B OJTHOM PSITy C pa3BUTBIMU eBPOTIEVICKMMY ToCcyAapcTBaMy, Harmpumep co IIservernt (42,7 %), Hanwert (37,4%),
Hopseruert n I'ommanmameri (1o 36%). B 2006 r. B mapramenTe 66110 yke 32,8 % xerrmma. A B KoHtie 2000-x TOZIOB 3TOT
rokasaTesib cocTaBu bosee 33%. Ha nporsokennn mecarm jteT (1994-2004 rr.) ciimkepom HarmonanmeHOV accambiien
(mapiamenrt) Obita wien AHK ®pene [IxunBana. braromaps ee sHepriaHon paboTe, B mapiaMeHTe OBIIO IPUHSTO
ok0110 500 HOBBEIX 3aKOHOB, 3aJIOKMBIINX OCHOBY AeMokparndeckort FOAP. Ona Taxke BO3IIaB/Isiila KOMUCCUIO 10
BOITPOCAM 3MaHCUIIALMN XeHIIMH U ydacTBoBaia B earernbHocTy XKenckont yimrn AHK. [ xuHBaa ceirpaia BaXHYO
POJTb B pacIIMpeHnN TOIUTUYeCKMX TIpaB I0KHOoapUKaHCKMX XeHIH. OHa nogdgepkuBaia: «5 He Bepro B IeMo-
KpaTuIo, eCJIV 3TO YacTh ITpoliecca IPWHATHSA PeIieHn I, B KOTOPOM He y9acTBYIOT KeHIMHbD» [13]. [JesTensHOCTD
®. [I>xmrBasbl BhICOKO TieHvT H. Manmena.

OpsyM 13 BaXXHBEIX PaKTOPOB, CIIOCOOCTBYIOITMX TTPOABVIKEHWIO adppUKAHOK B TIOTTNUTHUKY, SBJISETCS TOBOTBHO
BBICOKUTI YPOBEHb T'PaMOTHOCTVI CPeAV KeHIIMH, KOTOPEIVI B OOTBIIMHCTBE CTPaH pervioHa cocTapsisgeT Ooree 80%:
JTecoto - 94,5%, 3umbabse - 87,2%, FOAP - 85,7%, Hammbwst - 83,5%, borcsana - 81,8%, Ceasumeny, - 80,8 %, 3ambOms
-74,8%, Anroma - 54,2% [16]. Kak ormegaet M./I.bormapenko, «ITyTh K yTBep XIIeHMIO ITpaB UestoBeka B A prKe Kak
KOHIIETIIINI VI TIPaKTUKM JIEXWT, TIpeXie BCero, uepes oOpa3zoBaHMe, MPOCBEITeHIe. .. OPMEeHTHpYIoIee Ha CUCTeMY
IeHHOCTeV TPaXIaHCKOTo O0IIecTBa, B KOTOPOW IIpaBaM 4dejloBeKa OTBeeHa LIeHTpaIbHas poib» [5, c. 31].

B orcramBaam TIpaB XeHMWH 3 DEKTUBHOCTL paOOThHI KeHIIWH-MUHVUCTPOB ¥ KeHIMH-TIeITy TaTOB IapiaMeH-
Ta BO3pacTaeT MPM YCIIOBUY VX aKTMBHOTO B3aMMOJIEVICTBIS C JKeHCKMMY OpraHM3anmsMiu. HekoToprre wieHsI map-
JlaMeHTa caMy 00JIagaioT OIIBITOM PabOThI B XKEHCKMX opraHmsaisix. Yxe ynomsaayTas @. [xunsara (FOAP) ¢ 1992
T. Bo3rvIaBIsia JKeHcKyTo HalmoHaIbHYyI0 KOaIMITNIO, TITaBHBIM HallpaBieHeM JIeTeTbHOCTY KOTOPOVI OBIITO co3/Ta-
Hue XapTum, ee TEKCT HO3Xe ObII MCIIOIBb30BaH [IJIs CO3IaHMsl HOBOV KOHCTUTYIINM CTpaHbL. B Hauare 1990-x rogos
aKTVIBHBIE BBICTYIUIEHVIS KEHIIIVIH BborcBansr oo PYKOBOZICTBOM Accommarinmu «29Manr bacamm» IpuBeIN K OTMEHe
TIVICKPMMIMHAIVIOHHOTO 3aKOHa O IPayKIaHCTBe, KOTOPHIVI JIMITIAJT JKeHIIVH ITpaBa ITepeflaBaTh cBoe 00TCBaHCKOe Tpak-
TIaHCTBO JAETSIM U MYXXbIM-MHOCTpaHIIaM. DTO CTasIo BO3MOXHBIM, Oarofgapst momoru agsokaTa IOHmTN [0y, cymes-
miem y6em/1Tb HEKOTOPBIX WIEHOB ITapJlaMeHTa B TOM, YTO JJaHHBIVI 3aKOH HapyIIaeT KOHCTUTY IO borcBanbr. BopLGa
BBIIIIeHa3BaHHOM JKeHCKOV acCOITMAaIIMY TTOBIIMsIIa Ha Pe3ysIbTaThl HallMOHAIBHOTO pedepeHyMa, IPpOBeIeHHOTO B
1997 1., mOCITe KOTOPOTO B KOHCTUTYIINIO ObI/Ta BHeceHa TIoTIpaBKa, ITpeJIoCTaBuBIIas IIPaBo rojoca rpakaaHaMm, Ipo-
JKMBAIOIIVM 3a IIpefiejlaMy CTPAaHBL. A JIiaep ONIIO3MIIMOHHOM apTum [JeMokpaTiaeckuit anbsHe (JA) XereH 3mute
(FOAP), B TpomiyioM M3BECTHBIV XYPHAJIVCT U aKTUBHAs y9aCTHUIIA aHTUPACUCTCKOTO ABVDKEHs, ObITa TIepBOTi, KTO
BO BpeMeHa arapTena COOOIIVUT B IIpecce O HaITyMeBIleM yOuIICTBe MONMIIeVICKMMY depHoro akTusucta CTiBa
buxo. Haxopgsce B 2000-e rogsr Ha nocty Mmapa r.KennrayH, oHa nopgepikajia HEKOTOPble MHMIIMATUBbL XKeHCKIX
OpraHM3aIyy B OTHOITIEHW 3aIMTEI ITpaB JKeHIITNH.

B IOAP B pamkax peanmsaniy rocyapCTBeHHOV IPOrpaMMbl FeHAePHOIO PaBeHCTBa CO3qaHbl pas/IMyHbIe [IeH-
TPbI V1 HIKOJIBI IIOATOTOBKM TSI JKEHIIVH. ):[VIpeKTOp IIKOJIBL INAEePpCTBA U praBJ’IeHVISI (HpOBVIHI_[VISI XayTeHr) AHyma
Hawpy, BeicTynast Ha MeXTyHapOIHO KoH(pepeHMM «KeHIIMHA TPeThEero THICSYeIIeTHS: IPakIaHCKasl M IOINTH-
yecKas OTBeTCTBeHHOCTh», mpoxoausiiert 30-31 mapta 2004 r. B Mockse, oTMeuasia, 4To «...CErOAHH y>Xe HeJoCTaTou-
HO TOBOPWUTH TOJIIBKO O KOJTMYECTBe JKeHIINH, 3aHMMAIOIIMX PyKOBOAIIMe JorpkHoCcTH. CreyeT 3aHMMaThCs Kade-
CTBOM WX ITOATOTOBKM» [18].

B crpamax IOra Adpuxm BepxyIiKa HOBOV ITpaBsIIer TOTUTIYeCKO 3TTUTHI TIPeJICTaByIseT coboT orpeierneH-
HBIVI CMMOMO03 C TPagUIIVIOHHOV INTON (TPagUIIIOHHBIe BOXIN), UTO OIIpefelIsieT, B KOHEYHOM cueTe, 0COOeHHOCTNI
XapakTepa BiacTy B pernose. CrierndmKor coBpeMeHHOro adpprKaHCKOTo 00ITecTBa SBIIIeTCsT COCYIIeCTBOBaHEe B
HaITMOHATEHOM ITOJTUTIYECKOM ITpoIiecce ABYX IMOTMTUYEeCKVX KyIbTyp (3arIaHOV ¥l MEeCTHO), BO MHOTOM OTJIIYaro-
IUXCcs APYT OT Apyra. [ToaToMy 71 3aIImUTHI TTpaB JKeHIMH B ITOJIUTUYeCKon cdepe HeoOXommMa TakKe TTofIepK-
Ka CO CTOPOHBI TPaaUITMOHHEBIX TTpasuTerient. B aBrycre 2003 r. 8 Kymacu (Tama) cocrositachk rmepsasi BceadpprKaHCKast
KOHepeHITNS TPaOuIIMOHHBIX JIVMAEPOB, B XOIe KOTOpOV TpanuioHHsle BoxXan 13 ['ausl, 3amoumn, Hurepnn, Toro
n IOAP Breipaswm mopmepxky yemnmit Adprkanckoro corosa (AC) m HEITATL («Hosoe mapTHepcTBO AT pasBUTHSA
Adpukn», MaciITabHasg IIporpaMMa CTpaTeTUV Pa3BUTHMS KOHTMHEHTA) IO peann3ariuy TOIUTUKY TeHAePHOTO
paBeHCTBa.

JInmepsI cTpaH permoHa IoIepXXUBAOT IIPOBVIKEHe XeHIIVH B BBICITIVIL 1TTeT0H BiacTi. [TpesumenT 3aMm6un
B 2001-2008 romp! Jleu MBanaBaca BeICTYIaJI 32 /1€ PaCIIVPeHNs IIOJIMTUYECKOro yJuacTus XeHinH, B Mae 2003
T. B opvImaIbHOM OOpalIeHny K corpakiiaHaM, ITOCBAIIIeHHOM OYepeJHOV TOAOBIIHe He3aBUCMOCT, OH 3asBWII,
YTO CJIeAYTONTVM TIPe3VIeHTOM CTpaHBI JOJDKHaA cTaTh skeHITnHa [20]. B 3umbabse ¢ 2004 1. mmocT BUIle-TIpe3neHTa
cTpaHbl 3aHMMaeT [I>xoric MymmKypy, 171 ee HasHadeHMs IIpesnaeHTy Pobepty Myrabe mpuIiocs yBOTUTE M3 CBOe-
TO OIVDKamIIero OKpyXeHms 7 My>X4uH-uIeHoB Ipassmien naptvm 3AHY-TI®. HexkoTopsle XKeHITMHBI-TTOTUTUKN
caMu BbIpaXkaloT JKeJIaHVe 3aHSATh BBICIIVI TOCYJapCTBEHHBIV ITOCT. OnuH 13 BUIHBIX WICHOB OBIBIIIeN OpaBdILert
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maptvy IM]], (BrkeHs 3a MHOTOTIapTUHYIO IeMOKpPaTUIO) 1 BIoBa IipesuienTa J1. MBanasaca Mopus MBaHaBaca
3asgBVUIA O YKeJTaHUM 0ayTTOTUPOBaThCS Ha TIPe3UIeHTCKMX BeIoopax B 2016 r. [14]. B 3amOwm vmep onmosmIIMoHHON
maptvv OIP (PopyM 3a AeMokpaTuio 1 paspuTne) DauT Hasaxsu Ha mpesnmeHTCKMX Beroopax B 2011 r. 6bu1a eqmH-
CTBEHHOW XeHIIIMHOM B KoMmaHmm mn3 10 KaHIVIaTOB-MYXKUIMH. OnHako Ha CerOOHMIMIHWMI OeHb IT0OKa TOJIBKO B
Maasu oCT I1aBbl FOCYJapCTBa 3aHMMaeT XeHInyHa - xonc banpa.

14 despansa 2013 1. Bepxosubsit komuccap OOH mo mpasam uenmoseka Hasanerxem ITwiavr, BeIcTymas B
Oxcdopackom yHmUBepcuTeTe ¢ jrekimert «IIpasa dgermosexa B Adpnke: BO3SMOXHOCTYM U TPYJTHOCTM», OTMeTHIIa:
«HuxTO He HOmKeH OBITh MCKITIOUeH 13 ITporiecca MPUHSATYS PeIIeHN I TI0 IIPUYIHE TOTO, UTO 3TOT YesioBeK - adpu-
KaHeIl, IV KeHIIMHA, VITU IpeCTaBUTeIh MeHBIIIMHCTBA, WIIV TTOC/Ie0BaTeTh KaKO-ITM00 PeInIvy, VIV TIOTOMY
YTO OH eV, MHBaJIV]I, VIV VIMeeT ocoOble yoexmenns. MBI Bce TOTDKHBI 00/IaZiaTh TpaBOM T'ojI0ca, KOTOPEIV IMeeT 3Ha-
ueHMe B Harmmx obmrectsax» [21]. ITonmmanme sToro memoHcTpupyroT nonutukn IOAP. B 1981 r. mpesumeHT mapTum
AHK (Adpnkanckmit HarmoHambHBI KoHrpecc) Ommsep Tambo, ckasar: «bopnba 3a ocBoOOXIeH e SKeHIIIHEI HeBO3-
MOJKHa OTIIEITBHO OT OOPBOBI TPOTMB SKCIUTyaTaIlNM desoBeka uestopekoM» [10, p. 1]. Ero ciroBa He moTepsym akTy-
AJIbHOCTM M CeTrOaHs, MMEHHO OHM OB YIIOMSIHYTBHI B HpeaM6yne K TOKYMEHTY II0 ,HaJ'H)HeVIHIeMy TeHIepHOMY pas3s-
BUTWIO CTPaHEI, OITyOmMKoBaHHOTO B Havaste 2012 r. B MapTe Toro e roga B OgHOM M3 TOKyMeHTOB JKeHCKO Turm
AHK momuepkxmBanock «MpI OopeMcst He 3a TTpaBa JKeHIIIVH, a 3a ITpaBa JejloBeka, He BBIZIeIIsis OTAeIbHO ITpaBa KeH-
myH. MBI BRICTyTIaeM 3a eAMHCTBO B Pa3sHOOOpasuy pac, pesTuriuii v moiaos» [15].

B IOAP pesymbTaThl 0pUITMaIbHOM TeHIePHOV TTOTUTUKY OKa3asIvICh TOCTaTOYHO 3 (MeKTUBHBIMM, OJTHaKO BCe
JKe MIMEIOT MeCTO OTHeJIbHbIe IIPOsiBiIeHMs My>Xckoro mosuHusma. A.b. Jasuacon u VL.VI. dwuiaToBa oTMedaroT:
«JTrobott 3ymyc (ogmH n3 Hapomos, Hacemnsonux IOAP - mpyM. aBTOpa) OOBACHUT BaM, ITOYeMy MHOTTIE M3 eT0 COO-
Te4eCTBeHHMKOB CUMTAIOT eJIBa JI He OCKOpOIeHneM TOT haKT, UTO 3aMeCcTHTeseM IIpe3nIeHTa CTPaHbl ITociIe CH-
THs ¢ 3ToTo ocTa /I>Xekoba 3ymer ObplTa HasHadeHa 3yiycka ITymswe Mimam6o Hrkyka. [lesto He TOJTBKO B TOM, 9TO
OHa JXKEHII[MHa, XOTd "M 3TOT q)aKTOp HE6HaFOHpVISITHbH7[I HeroXe XeHINMHe IIPeACTaB/IkATh B IIPaBUTEIbCTBE HALIIO
BeJIMKMX BOWHOB» [3, ¢. 430] [TomobHBIe paKThI My>KCKOTO ITOBMHM3MA B ITOJIUTHKE B APYIMX CTpaHaX IoKHOadpm-
KaHCKOTO perroHa OTMeYaroT TakxXe aHTIMicKue mcciemoparenyt Aauam-Mapu I'étir v Ilpws Xacerm [12].

OrmeuaeTcs errie offHa MOJIOXWTeTbHasI TEHAEHIIVS B 0071acTV peav3aliiii ITOTTUTUYIeCcKNX IIpaB KeHIIMH ¥ TeH-
JIepHOTO paBeHCTBa B CTpaHaxX pervoHa — «MOJIOJIeeT» BO3PacT JKeHIMH-TIOIUTHUKOB BO BIacTu. B mpaBuTenbcTBe
IOAP camort Motommovt siBisieTcs 49-71eTHsS MUHVCTP CeTTbCKOTO XO3SIVICTBa, JIECHOTO X034VICTBa M phibotoBcTBa TrHa
xosmat-ITeTTepccon, a 3aMecTTeNI0 MUHMCTpa KomMyHMKatmm Tem6uce Haebenm - Bcero 30 seT, geThipeM 113
TIATV JKeHIITMH-TIPeMbePOB IIPOBMHITNT TakXe 0Kos10 50-T1 steT. B 3MbabBe B HOBOM KOaJIMITMOHHOM ITPaBUTEIbCTBE,
ccpopmmposarHOM B despaste 2009 1., oFHNUM U3 ABYX 3aMeCTUTeNIen ITpeMbep-MuHMCTpa 3uMbabse M. TcanTupan
OpUTa HasHaveHa 49-meTHss (Ha ToT MoMeHT) Toko3zanm Kytre. Y 3Tux mMMeromyx T0CTaTOYHBIV XXU3HEHHBI U TTap-
TWUVIHBIV OIIBIT IOJIUTVKOB, ellle eCTh BpeMs I JalbHeIIer 9 PeKTNBHOV pabOTEI IO peasi3aliui IIpaB KeHIIIMH.
PacTeT HOBOe TTOKOJIEHVIe MOJIOIBIX JKeHIIIVNH, KOTOPBIe CMeJIO 3asBISIOT O CBOMX IOIUTUYECKUX aMOMIImsX.
Hanpumep, na mosnogexnom cammure ['pynmer Bocemu u I'pynner [IsagiiaTi, KOTOpEIV IIpoXoawI B Bamnrrone c
7 o 8 wronst 2012 1., yuacTBOBa/IM Takxke Mostofsle jmmeps! crpad-aeHos bPVIKC (rpymma crpan B coctase bpasvmm,
Poccym, Viaaym, Kuras n IOAP), JOAP npepcrasisia cTyfieHTKa BuTBaTepcpaHIcKoro yHUBepcHUTeTa 3aMaHTyHTBa
Kxywmarro. [19].

B rocymapcTsax permoHa >KeHIIMHBI 3aHUMAIOT B IOJIUTHKe Bce Oojlee 3aMeTHOe MeCTO. DTO peasibHBI akT,
VIMEIOIIVVI TeHIEHIVIO K PasBUTHUIO, OAHAKO OH IIOKa MaJIo BIMSET Ha yJIydlleHue COIMaTbHO-5KOHOMMYECKOrO
TIOJIO>KeHVIS JKeHIIWH 7, cIefloBaTeTbHO, Ha pa3BuTHe oOIecTsa B 11esToM. [To-TrpexxraeMy akTyaTbHBIM OCTaeTcst KOH-
VKT MeXTy TIPUMHINIIOM paBeHCTBa TOJIOB ¥ TpaguIMoHHBIM ITpaBoM. Hoctiokerms IOAP B obmacTty paBHOIIpa-
BVIS TIOJIOB CTay pe3ysibraToM 18 sreT yevmmt mpasuTenbcrsa AHK, mapimamenTa v ob1iecTBeHHBIX OpraHmM3aIinii. B
TO XXe BpeMsl B boTcBane, KOTOPYIO 9acTO Ha3BIBAIOT «BUTPUHON appUKaHCKOV JeMOKPaTU», 3HaUUTeIbHbIe yCIle-
XV AeMOKpaTuM II0Ka He CTa/Ii TapaHTuel coOJIomeHns Ipap dejloBeKa M TeHIepHOV CMMMeTPUU B IIOIMTHKe.
HabrmomaeTcst pacxoxgeHe MeX/Iy IOJIMTHKO-IIPaBOBBIMI YCTaHOBKAM, JeK/IapalisMiL 1 PeaIVisIMI JKM3HM, KOTO-
poe IIpucyIIe He TOJIbKO CTpaHaM pervoHa n AJQprKaHCKOro KOHTMHEHTa, HO ¥ MHOTMIM APYIMM OOIIecTBaM mepe-
XOIIHOTO TUIIA.
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Gender Equality and Human Rights (Southern Africa countries)

The basic document in the human rights protection system in Africa is The African Charter on Human and
Peoples” Rights (1981 Nairobi, Kenya). Women'’s rights are additionally secured in a special Protocol to the Charter
adopted in 2003 in Maputo, Mozambique, on the initiative of the Human and Peoples’” Rights Commission of the
Organization of African Unity (OUA).

In the 2000s countries of the Southern African region, especially South Africa, Mozambique and Lesotho, have
made significant progress in establishing a principle of a so-called «gender symmetry» attesting a growing role of
women in the political process. Women belong to the upper echelons of power: theirs are positions of President
(Malawi), Deputy President (South Africa), Vice-president (Zimbabwe,) and Prime Minister (Mozambique). A posi-
tive trend is also observed as for the level of female representation in parliaments.

The modern concept of equality between women and men in politics in South Africa, Lesotho, Angola and
Namibia is actualized in practice through the use of the system of quotas for female representation in elected office.
Fixed quotas exist also at the regional level: in 1997 The Southern African Development Community (SADC) adopt-
ed a special Declaration aiming at 30 percent of women in positions of leadership by 2005 in the member countries.
The SADC is committed to having 50 percent female representation in national parliaments by 2016.

Considerable success of Southern Africa states as for the development of gender equality in politics is indicative
of the increasing role of women in politics and in the consolidation of their civil and political rights. However, this
tendency still has little effect on the improvement of socio-economic status of women and, consequently, on the
development of the society. South Africa’s achievements in the field of gender equality were the result of more than
18 years of efforts by the ANC government, parliament and public organizations. At the same time significant
advances of democracy in Botswana which is sometimes called a showcase of African democracy have not yet ensured
human rights and gender symmetry. There is a discrepancy between attitudes in politics and in law issues, declara-
tions on the one hand, and the realities of life on the other which is a common trend in the development of the African
continent as well as of many societies in transition.
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ITpaBoBi dpopmu CriBpOOITHUIITBA
Yxpaiun ta Opraniszartii 3 0e3rexn i
criBpoOiTHMITBA Y €Bpori y cdepi
3aXVCTY ITpaB JIIOIVH

CTaTTio NPUCBSAYEHO aHasisy rnpa- The article is devoted to the analy-
BOBOi OCHOBW B3a€EMOBIAHOCUH sis of the legal basis of the
Ykpainum ta OBCE, ii yyacTi B Mix- Ukrainian - OSCE relationship, its
HapoAHili opranisauji, komnnekc- participation in the mentioned
HOMY J0CNIAXEHHIO NPaBOBMUX international organization, the
dopm cnisnpadi Ykpaiim Ta complex research of the legal
OpraHi3zauii 3 6eaneku i cniBpooGiT- Iﬁ:ms of Coc:Ial?ogtion between
. HuuTBa y EBponi y cdepi 3axucT raine and the Organization for

Harasnis MyIJ.IaK np:B ﬂl(?:EWIHa. Sa\;’gﬂg:eﬁ:o, L0 Y Security and Cooperation in
cnisnpaus Ykpaiin 3 OBCE € ene- Europe concerning the protection
MEHTOM MOAITUKN EBPOMNECLKOT of human rights. The article stipu-
iHTerpauii Ykpainu, cnpsimosaHoi lates the cooperation between
Ha peanisauijilo NpiopuTeTHUX Ans Ukraine and the OSCE is to be con-
YKpaiHu 3aBaaHb. sidered as the key element of the

Ukrainian European integration
directed to the implementation of
its national significant issues.

Ha €spormrericbkoMy KOHTHHEHTI rTopsiy i3 Pamoro €sporm Ta €ponericbknm Coro30M mpobremMaTKa 3aXUCTy Ta
3a0es3riedeHHs MpaB JIOAVHY HaJIeXXUTh TaKOX 1 /10 BijaHH4 iHITIOT Mi>KHapoHOT opraHisaltii - Opranisariii 3 6e3mexn
i cniBpoOiTHMIITBa Y €Bpomi (OBCE). Ha croromwi 11 wieHaMm € 56 fmepXas, cepert AKMX i YKpaiHa, gKa IpueaHaIacs
no OBCE i ITapramenTcbkoi acam6itel y ciwri 1992 poky. Binroni Yxpaiaa mpoBoanTs JIiHiI0 Ha ITOCUIIEHHS POl Ta
edexTmBHOCTI ['eTbCiHCHPKOTO TTpOIIeCy MO0 3MilTHeHHS 0e3leku B perioHi y il MOTiTMIHOMY, JTIOACEKOMY,
€KOHOMIYHOMY Ta iHIIVX BUMipax i, TaK/M IMHOM, Ha 3MiITHeHH: Oe3TeKn Hallrol iep>kaBit. 3 OIVIsLy Ha TOJIOBYBaHHS
Yxpaiau 8 Opramisariii 3 6esmexu i criiBpoOiTHMIITBA Y €BPOIT Y 1IOMY POITi, MMTaHHS yJacTi HaIOI Iep)KaBu y TNt
opranisauii Ta aHaIi3 MbKHapOIHO-IIPABOBMX ONUTaHb IX B3a€MHOI CIIBIpalli € HaJA3BUYaHO aKTyaIbHVMM.

Oxpewmi mpaBosi acriextn gisibHOCTI OBCE Oynm mociimkeHi y HayKOBUX ITpaIlsiX BITUM3HAHWMM Ta
3apyOiKHMMY BUeHVMY, TakuMU K M. I'HatoBcekyM, B. Bomormmsmm, 1. JTykamykowm, B. Murinkowm, B. Mypasriosim,
JI. Tumuenkom, M. Xomenkom, C. [llepuykom, O. lInakosuu. IIpoTe KOMIUIEKCHOTO aHaJli3y HOpPaBOBUX IIUTaHb
crispobiTaHMIITBA YKpainu Ta OBCE He Gyro mposeseHo.

Bignosigxo Meroro maHoI cTaTTi € moamiguTy nuraHHs ydacti Ykpainu B OBCE, BcTaHOBUTH IX MiXKHapOOHO-
paBoBi hopMu Ta HaIPSIMU CIIBITpalli y cpepi 3axmcTy MIpas JIIOAWHM i MpoaHaIisyBaTy aKTyasTbHi TUTaHHS III07I0
rojIoByBaHH: YKpailHM B il MDKHapPOIHIN opraHisarmii.

Amnamisyroun gismeHicTs OBCE, BapTO HaroJI0CUTH, IO Bifl caMOTo MOYaTKYy ii 6ysI0 CTBOPEHO SIK «OpTraHi3ariiro
3 Oe3mexm», 10 KOMIIETeHIIil K0T BXOAMIIM MUTaHHSA CyTO BiMICbKOBOI1 Oe3meku, po330poeHHs Tomlo. OnHak Ha
CBOTOJIHI, 3aCHOBaHa Ha INMMPOKill KOHIIeNIIil 6e31TeKn, BOHa OTKyeThCA TaKOX MUTaHHAMM Tpas jmonuan. B OBCE
BBa)kKafoTh, IO Oesmeka - Ile Aermo OinTbITe, HiX MpocTo BimcyTHicTH BivtHM [1, c. 23], a TOMY TIpaBa JIIOIVHM MaloTh
OyTy HepO3pMBHO TTOB d3aHi 3 MOMITUYHOIO Ta eKOHOMIUHOIO Oesrekoro. Baxkmsa porrs OBCE mosicHIOETBCS TaKOXK
Tiero obcrasuHoO, mo: 1) OBCE - me ennHa MiXHapogHa IHCTUTYLIVIHA CTPYKTypa, gKa o0’ eqHye BCi mepxasu y
€spomi, a Takox Kanmanmy ta CIIA B crinmbHi CTpyKTypm It 3a0e3redeHHs ITpaB Ta CBOOO JIIONMHY, TeMOKpaTii,
BepPXOBEHCTBa ITpaBa, Oe3meKn Ta eKoHOMIgHO1 criBmparti; 2) OBCE - 11e envHMI iHCTUTYT, KWV CTBOPYUB Ta PO3BUHYB
MexaHi3MM /7T 3amobiraHHs KOHGIIKTaM Pi3HOTO TUITy Ta CIIOCOOW yIpaBiIiHHS HUMM Ha BCHOMY TiraHTCHKOMY
€BpoIIerichKoMy mpocTopi [2, c. 113].

Tobto, Oprawnisarig 3 6e3mmekn i criBpoOiTHMITTBA Y €BPOIT Y CBOTH AisSITBHOCTI 3aCTOCOBYE KOMILIEKCHWVI TTIXif,
OCKITBKI OTIKY€ThCS BUPIITIEHHSIM ITMPOKOTO CITeKTPa MUTaHb Oe3IeKy: KOHTPOosIeM Hajl, 030pOe€HHSM, TPeBeHTUBHOIO
TIUTITOMAaTI€EIo0, 3a0e3MmeueHHsIM KOHMIIeHITITHOCT] Ta yTBOPEHHSIM CUCTeMV KOJIeKTUBHOI Oe3TeK, ITpaBaM JTIOIMH,

MYLUAK Hatania borgaHiBHa,

KaHAWIAT IOPUAVYHNX HayK, TOIIeHT Kadeapn MiXKHapoIHOTO ITpaBa
© M. Mywak, 2013 Ta IIOPiBHAJILHOTO ITpaBo3HaBcTBa Kuischkoro yHiBepcuTery npasa HAH Ykpainu.
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OVTaHHSMY €KOHOMIUHOI Ta eKoJIoriuHoi Oesmekm Toro [3, c. 251]. [Io Toro x B pamkxax OBCE B cucTeMi JII0ACHKOTO
BUMIpY fie crernudiuyHMT MexaHi3M MOHITOPMHTY, 3araJbHOBIIOMUN K «MexaHi3M JIIOJICKOTO BUMipy». Llen
MeXaHi3M CKJIafla€ThCsl 3 IBOX elleMeHTiB: Bimencrkoro mexanismy (ob6min iHdopwmariieto Mix wienamu OBCE,
TIpOBeIeHHs IBOCTOPOHHIX 3ycTpiduert) Ta MOCKOBCHKOTO MeXaHi3My ([Iisl cucTeMM MicCivt He3aJe)XXHUX eKCIIepTiB y
cdepi moacekoro BuMipy OBCE), 1110 cTaHOBIATH CTabITEHY CCTEeMy HaIJISAIy 3a TOTPUMaHHSAM 30008 s13aHb y cdpepi
JIIO7ICEKOTO BUMIpY [4, c. 172].

Bigmosigro, 6epyum o yBarm Ty obcTaBuHYy, 1m0 YKpaiHa mpoTsroMm poky odormoBatume OBCE, y manin craTTi
CTajI0 BeJIbMY aKTyaJbHWM ITpOoaHasi3yBaTV IMWUTaHHS CIiBpOOITHMIITBA HamIoi KpaiHM Ta BMUINe3a3HaueHOI
opranizanii. Tak, mifg gac posraay NuTaHHS 100 B3aeMHOI criBiipani Hamoi kpaiay Ta OBCE Bapro synmauTHCS
Ha aHaJli3i JIBOX HOPMAaTMBHUX JOKYMeHTiB, a came — IToctanosu Bepxosnoi Pagn Ykpaian «[Ipo ocHOBHI Hanpsamu
30BHIIIHBOT MOiTHKM YKpaiam» Bif 02 yimxag 1993 p., 110 Ha cbOrofHi BTpaTula YMHHICTD, i 3akony Ykpainu «ITpo
3acayivi BHYTPIITHBOI i 30BHIMTHBOT OmiTuKw» Bif 01 murmes 2010 p. [5]. Taxk, srifgHo 3i 3ragaHoro ITOCTaHOBOIO, aKTHBHE
Ta Bcebiune criBpobiTHMITTBO YKpatau 3 OBCE posrramanocs K OAMH i3 HaBaXKITMBIITX KOMIIOHEHTIB IIpoIiecy
€BPOIIEVICbKOI Ta €BpOoaTIaHTUYHOI iHTerpallii Hallol JepxXasu Hopsy, i3 criBapareio 3 €spornericbkuM CorozoM,
HATO i Paporo €sponu. Opgnak sxmo B 11. 2 posginy Il mocTaHOBM IpiopUTeTHUM perioHaIbHUM HaIIPsSMOM
30BHIITHBOI TOTITUKYM YKpaiHu Oysio BW3HaHO ii misTpHICT y pamkax Hapamm 3 G6esnexn Ta crispoGiTHUIITBA ¥
€Bporri, To B 3a3HaYEeHOMY 3aKOHi 71 3rafKyv HeMmae Ipo criBpobitamirreo Hamoi Aepxkasu 3 OBCE. OTxe, mocTae
OUTaHHS: YOMY B HOPMAaTMBHO-IIPAaBOBOMY AOKYMEHTI, 110 BM3HAYa€ i 3alIpOBaj)Ky€ CTpaTeriuyHmi HallioHaJIbHWUI
30BHINTHBOTIOMTITVYHWY Kypc YKpaiHu B3arasli BifICyTHE TTOJIOKeHHs ITPO CIiBpobiTHUITTBO Hatrol gepxkasu 3 OBCE?

ITo-mreprmie, Yxkpaina BuKoHye B3ATi Ha cebe B pamkax OBCE 30008 a3anns, nmependadeni 'enbciHCEKUM
3axmounum akToM 1975 poky, Ilapusekoro xapTiero 1y Hosoi €sporm 1990 poky, KonenrareHcbKnm JOKYMeHTOM
1990 poxy, MockoschkuM mokymernToM 1991 poky, Hekmapariieto CtaMOybepKol 3ycTpivi Ha BuImoMy pisai 1999
poky Ta iammMy gokymeHtamm, npunHaTuMy OBCE. Tlo-mpyre, Ykpaina Oepe aKTMBHY yd9acThb y poOOTi Bcix
KOJIeKTMBHMX KepiBHMX opranis Opranisarii (camitn mepxas - ydacaunps OBCE, sacimarusa Panm minicTpis Ta
[MocTivroi pagyu OBCE), BupoberHi Ta TPUITHATTI HUMM PillleHb 3 pisHMX acIeKTiB ii mismtebHocTi. [To-TpeTe, YKpaiHa
aKTMBHO cIHiBrnpaioe 3 incrutyrammu Opramnisanii, y nepmry depry, 3 Bepxosnum xomicapom OBCE y cnpasax
HalliOHaJIbHUX MeHIIMH, Bopo 3 memokparnunmx iHcTuTyTiB i pas mogyuan Ta [Ipencrasankom OBCE 3 nuranb
csobory 3MI. [To TOro XX MPOIOBXYEThCA aKTHUBHE CTIiBpobiTHMIITBO 31 CriertiansHyM mipectasHmKoM OBCE 3 mTanb
OGopoTEOM 3 TOpPriBiIelo JIIOIBMIL. BaskIMBIM HallpsIMOM CIiTBHOL AisUIBHOCTI CTasla TaKoX criBiparisd 3 Miciero OBCE
B YkpaiHi, a HuHI - 3 KoopamnaaTopoMm npoekris ObCE B Hamin gepxasi. | Bzarami, YkpaiHa dpakTraHO posrisgac
cpoio yuacTh B OBCE sk HeonmMiHHY CKJIaZIOBY ITPOTiecy CBO€l MarOyTHBOI €BpOaTIaHTIYHOI iHTerpartii.

Buxopsguam 3 myx MipKyBaHb, MOXXHA BUOKPEMUTH TaKi OCHOBHI HalpsiMy cHiBIpani Hamol gepxasu 3 OBCE sxk:

- cniBpobiTHMIITBO YKpatau 3 biopo 3 memMokpaTtwaHmx iHcTuTyTiB Ta npas mognan OBCE;

- cispobiTHMIITBO YKpaitau 3 Bepxosamm xomicapom OBCE y crrpaBax HallioHaTbHMX MEHITIVIH;

- cniBpobiTHMITBO YKpaiam 3 [Ipencrapamnkom OBCE 3 muranb cBoOomm 3acobiB MacoBol iHpopMarii;

- cnispobiTaMIITBO YKpatau 3 KoopamHaropom mpoektis OBCE B YkpaiHi.

3a cBoeo cyTTI0O Bropo 3 gemMoxkpaTMdHMX iIHCTUTYTiB Ta IpaB JIOAMHU € 3araJlbHOBM3HAHUM JlilepoM y
criocTepeXkeHHi 3a BubOopumM mporiecoM. Bifmosifgao, mocmimKkyoun Micrie Ta porb crismparii Yxkpainu 3 BT y
Ppeastizariil TOMITUKY €BPOIEVICHKOT iHTerparlii YKpalau, oTpiOHO BUXOIUTY 3 HEOOXIITHOCTI AeTaTbHOTO PO3IIIAIY
mporiecy ydvacTi Biopo y cmocrepexenni 3a subopamu B Ykpaini. Tak, micii BAITIT OBCE 6panu y9acTs y
cTIocTepeXkeHHi 3a BMOOpUMM IpoIiecoM T dac mapriraMeHTchkmx (1998, 2002, 2006, 2012 pp.) Ta TpesmaeHTCEKIX
(1999, 2004 i 2010 pp.) BubOpiB B YKpaiHi.

ITepen mposegennusam Bubopis B Ykpaini ITapmamenTcska acambies OBCE, ax mpaBwito, IpuitMae HU3KY
JIOKYMEHTiB, y SIKVX HaTOJIONIyeThCS Ha JOTPUMaHHI KpaiHOIO CBOiX 30008 3aHb B paMKax opranisarii. Hampukas,
TIepey, MpOBeNleHHSAM B YKpalHi mapiiaMeHTChKIX Bubopis 28 xosTHs 2012 poky, Ha 21-ivt mopiurin cecii y Monaxo,
gKa BifmOysamacs 5-9 mura 2012 poky, ITapiamenTcrkoro Acambrecto OBCE Oyrto yxsamerno MoHakceKy [lexmapariifo
Ta HU3KY Pesormorin. Baxxubse 3HavenHs 715 YKpaium Masa Pesormortist min Hassoro «YkpaiHa» [6], y axin ITA OBCE,
HaroJIoNTyIouy Ha JOTPUMaHHI YKpailHOIo CcBOiX 30008 s13aHb y cdepi TOACHKOTO BUMIPY Ta BiIITOBiIHO mMATpUMITE
Helo JeMOKPaTUUHUX IIPUHINIIB, TaKUX 9K He3aJIeXKHICTh, TPaHCIIapeHTHICTh, HAaroJocujia Ha TOMy, 110 YKpaiHa,
ouornmsIit Opra#isariifo, Oy/e HecTV 0COONMBY BiTIOBiIaIBHICTD, OCKITTBKY CTTYTYBaTHMe TiTHUM IIPUKIIaOM ITOBaTy
71O TaKmX IPUMHINIIB Ta 30008 s3aHb [6]. o Toro X, K 3a3Hadasmocs y Pesommortii, Ykpalai HeoOXimHO 3MirTHNUTH
TIOJIOKeHHsT OMOYZICMaHa Ta ITPOBeCTM Tap/laMeHTChKi BMOopu B aTMocdepi cBOOOAN Ta CIIpaBeyTMBOCTI.

ITo cyTi MoXHa cKaszaTy, IO Ilepef IpoBefeHH:AM y KpaiHi Bubopis, OBCE 3aknmkae KpalHy B KOTPUM pa3
TIeperyITHy T Ta IPUBECTV y BiAIIOBIAHICTh HallioHaTbHe 3aKOHOJIaBCTBO, sIKe HeoOXifHe I TOTo, 00 ITOBHICTIO
BinmosimaTyit 30008 a3aHH:AM, B3sTUM Hepern OBCE Ta iHIIMIMY MDKHAPOIHMMM OpraHi3allisasMun.

SIK TIpaBWIIO, 3a pe3yJIbTaTaMM CIIOCTepeXxeHb 3a Bumbopamu B Ykpaini BAIITT OBCE y dirmanpHMX 3BiTax
ojlaBajlo BUCHOBKM Ta peKOMeH[allil, SKi MiCTWIM 3ayBaXKeHHs Ta IIPOIO3MIIil I0[0 BUIIPABJIeHHS HeJIOJIiKiB
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YKpaiHCBKOIO cTOpoHOI0. 30kpema, B OctaTouromy 38iTi BAIITT OBCE cTocoBHO MapriaMeHTCEKMX BUOOpiB B YKpaiHi
28 xxosTH: 2012 poky 6yI10 3p00sIeHO BUCHOBOK, IO TTapJlaMeHTChKi BUOOPY XapaKTepu3yBavcs OpakoM piBHMX YMOB
Y4YaCHMKIB FOJIOBHMM UYMHOM BHAC/IiJOK 3JIOBXMBaHHS aJIMiHICTpaTUBHUM PeCypcoM, HeL0CTaTHLOI IIPO30POCTi
dinancysaHHsg BOOpUOl KaMITaHil, a TaKOX 30a71aHCOBAHOTO BUCBITIIeHHS B 3acobax MacoBoi iHdopmariii [7, c. 178].
o Toro X y cBoeMy 3BiTi MiXkHapozaHi crocTepiradi (Bcroro 800, a momo G6e3mocepennaro micit OBCE, To y
cTIocTepekeHHi 3a Bubopamu Oyrto 3amydeHo 20 eKcTepTiB 3 OCHOBHOI Tpynm criocTepeskeHHs, 90 JOBrocTpoKOBMX i
500 KOpOTKOCTPOKOBMIX CIIOCTepiradviB) Bi3HAUMIIN, IO FeSAKi aCTIeKTV ITepefIBUO0PYOro mmepioy cTamm KpoKoM Hasaz,
y TIOPiBHSAHHI 3 TToTlepegHIiMY BrOopaMu B YKpaiHi.

Amnajtisyroun nponosuiii ta ssitu BIITJT, MoXHa cka3aTu, 10 BOHM MalOTh PeKOMeH/IALIIHII XapaKTep, OHaK
3a pesynbTaTamy ix BTiterss BT poOuTe BigIIOBiAHI BUMCHOBKY, IO ONPVITIOHIOIOTHCS Ha MOPIYHMX Hapagax
OBCE 3 ormsmy Ha 30008 s13aHHS y cdepi moacsKoro suMipy [8, c. 178]. 3ramani Hapaam € KITFOUOBMMY PigHMMY
3axofgaMu gisuibHOCTI Bropo 3 meMokpartnunmx iHcTuTyTiB Ta npas joguHy OBCE, Ha SKuX MPOTAroM ABOX TVDKHIB
nesteramnii gepxas - yuacHub OBCE, mpefcraBHMKY MDKHAPOOHUX Ta HEYPSAAOBMX OPraHisalil BelyTh BigKpUTIIL
oOMiH mymMKamu 3 IMTaHb BUKOHAHHSA Hepxkasamm - ydacHumsmy OBCE cpoix 30008 s13aHb y cdepi momceKkoro
BUMIpY.

ITo cTocyeThcst APYroro HampsIMy CIIBIOpalli, TO BAPTO 3ayBaXWUTH, L0 OJHIEI0 3 MPIOPUTETHUX CKJIAHOBUX
nismeHOCTi OBCE € Ge3mexkoBa cdepa, 10 K MeXaHi3MU JI7Is pearTizallil BiITOBiIHMX 3aBAaHb BK/IIOUaE TaKOX 3aXVICT
pap HalioHaJIbHMX MeHIMH. Binnosigami pakypc nonitTuky OBCE B HanpsMi rapMoHi3amil MbKeTHiUHMX BiTHOCHH
3a7leKIIapoBaHo 3a YaciB CTBOpeHH: I1iel opranisarii (1975 p.); Mo Toro X, 71oro BifoOpakeHo B TaKMX IIPUHIIUIIAX:

- TIO-TIepIITe, TIpaBa JIIOIVHN He 0OMeXYIOThCs HeqVCKPUMIHAIITHMM CTaBJIeHHSIM /10 ocid, a mepemdadaroTh
TaKOX KOJIEKTVBHe HaJliJ/IeHHs eTHIiYHMX MEHIIH OCBiTHIMM, COLiaJIbHUMM Ta MOJITUYHUMY IpaBaML;

- IIO-ApYTe, IINTaHHS, 110 CTOCYIOThCH HaLiOHAJIBHMX MEHIIVH, He € CYyTO BHYTPIllIHBOKO CIIPABOXO BiIIOBIIHMIX
Tlep>kaB, a OTKe, MOXYTh OyTU IIpeaMeTOM JIETiTUMHOTO BTPYYaHHS MiXXKHapOTHMX OpTaHi3allii.

Boprouac mpasa HarioHaJIbHMX MEHIINH, SIK 3a3Hadas10ck y [Tapusbkin xapTii ayist Hopoi €Bpomny, yxBaJleHin Ha
Kondepenrtii ObCE y mcromazmi 1990 poky, Oys1o BKITI0YeHO 10 BOCBMY MPiopUTeTiB Ha MariOyTHE /171 KOHTMHEHTY
y XXI ct. 3 oy Ha 11e, y paMKax IurigHoi caisnpani Yxkpainu ra OBCE mif erimoro Bepxosroro komicapa 3 nuraHb
HaIiOHaTFHVIX MEHINH TIOCTiTHO TPOBOAUTHCS MOHITOPMHT 3a IOTPMMaHHAM YKpaiHOIO CBOIX 30008 s3aHb IIIOI0
3aXMCTy IIpaB HalilOHaJIbHMX MEHIIMH Ha TePUTOPil HalIOl Jep>XaBW 3aBISKM 3aIllPOBA/KEHHIO IIPOEKTIB,
CTIPSIMOBAaHVX Ha TapMOHi3aIlifo MiXKeTHIYHMX B3aeMWH. 30KpeMa, TipeficTapHMKM odicy BHKM y 2008 porii Opanm
y4acTb y HPOBe[eHHI MOHITOPMHIY CTaHy 3aJ0BOJIEHHS IIpaB PYMYHCHKOI HalliOHa/IbHOI MEHIIMHK B YKpaiHi Ta
yKpalHChKOI HarioHaapHOI MeHITMHM B PymyHii. Bigmosimaa gisnmbHicTs Oyma mo3mTuBHO oIliHeHa BepxoBHUM
KomicapoM KuyTom BormebexoM, sIKuit BUCIIOBUB ITepeKOHaHHS, 0 YKpaiHa i Hajasi Mae Bifirpasatn B ObCE 3Hauny
poJib, 30KpeMa - 3 OTJISAy Ha ii TeoIlOJIiTUYHe IIOJIOKEeHHS Ta TOTOBHICTh [0 IOIIMPEHHS IPaKTUKU TaKMX
MOHITOPVHTIB Ha CIiBpOOITHMITTBO 3 iHIIMIMY TepXaBamm [9].

Opmnax Ha Bigminy Bif mepxas CHJI, me OBCE 36eperma cBoi Micil y 38"13Ky 3 HeBUPIIIIeHHAM OKPeMVX eTHITHMX
KoHTiKTiB, 3 YKpainu y 1999 pormi susenerno Micito OBCE, 3apganmaM ko1 Oyso 3amobiranHas KoH@IIikTaM Ta
BperyioBaHHsS Kpu3u B ABToHOMHIN Pecrry6minti Kpuw, i, BimmosizmHo, BcTaHOBIIeHO HOBY hOpMY CITiBITpalli gepes
Koopaunaropa 1poexTis 1€l opraHisarii.

Posrsa TpeThoro HaIIpsIMY CIIBIIpAIii CITif po3IodaT 3 Toro hakTy, 1o cBoOO/a CJI0Ba i, IK HacJIi 0K, cBobora
3aco0iB MacoBoi iHdopmariil € omHMM i3 pyHIaMeHTaTBHMX TTpas moanHu. [Ticrs maginms beprircekoi crinm y 1989
portii mep>xasu - yuacautli Hapamy 3 6esmmekn Ta crriBpobiTHMITTBa y €BpOTIi TIOTOAVIIN JeKiTbKa 3araabHUX ITijiev, y
TOMY UMCITi IIIOJIO PO3BUTKY ITpaB JIIONIVMHY, JeMOKpaTil Ta MpaBoOBMX HOPM i cBoboam 3acobiB Macosoi iHdopMmarrii.
Tak, ciiBpobiTaMIITBO YKpatau 3 incturyToMm Ipencrapamka OBCE 3 murads cBoboam 3acodiB MacoBoi iHdopMmartii
(TI3MI) posmoyasocs 3 TOYaTKY 3aCHyBaHH: IThOT0 iHCTUTYTY v 1997 porii Crocosro ysaru I13MI fo Yxpaiam, To BoHa
30cepeKeHa Ha NUTaHHAX, 10 BUKIIMKAIOTh 3arajlbHe 3aHeIOKOeHHs. []o iX uncyia HaJleXNTh Tak 3BaHa «CTPYKTypHa
IeH3ypa», TOOTO HempsMUIT TUCK Ha 3aco0M MacoBoi iHdopMariil 3 00Ky iCHYIOUMX MOMTUYHMX Ta eKOHOMIUHIX
CTPYKTYPp, 6araTo 3 skmx € 3anmvmkamy MyHysoro [10, c. 28]. I meprmm sisut I13MI B Yxpainy Bigdyscs y 2000 porri,
KOJIVI 3 VIOTO iHiIliaTMBY, 3a CIPUSHHS Ta y9acTi ypsay YKpalHu, y HaIlliv Iepkasi Oyj10 IpoBeeHo «KPyTIuii CTim»
3 IMTaHb 3a0e3nedyeHHs cBoOoam citosa [11].

3arayiom BBaXkaro, ITI0 TOITEHO Oys10 O akTMBisyBaTH poboTy 3 ITpencrapamkom OBCE 3 mrTans cBobomm 3acobis
MacoBoi iHdopmarlii B TUTaHHAX peajlizallil HacaMmIlepes, CITITEHMX ITPOeKTiB. AHasizyioun pexomenparii I13MI,
MPOIOHYIO He JIMIIe pearyBaTy Ha BUC/IOB/IIOBAaHI peKOMeHIallil Ta 3ayBakeHHs, a Vi IIpalfoBaTy Ha BUIePeI)KeHHs.
Y pesymbTaTi BIacThcd YHUKATWM YacoM Oe3mifcTaBHOI KPUTMKM, a y BUIIagKax, KOJIW BOHA Mae BCi ImificTaBu,
oIlepaTMBHE BXWUTTS MPEBeHTUBHUX 3aXO/IiB CIpUATHME 3MeHIIeHHIO HeraTuBHOI iHdopMmariii mpo Ykpainy,
CBimuMTMIMe TIPO 3HAUHY yBary 3 OOKy BiajM [10 MMTaHb JOTpuMaHHs cBoOoau 3MI. OnepaTnsHe pearyBaHHs Ha Ti
un iHmi mpobremm B 11ivt cdepi o3HaUaTVIMe TIiTICHICTh HaMipiB MOOYI0BY JeMOKPaTUYIHOI CUCTeMI B HaIllivl KpaiHi
i HO3UTMBHO MO3HAUYMTHLCS Ha iMiKi YKpaiHu K JeMOKpaTUYHOIL JepKaBy. 3arajaoM peaslisallis 3a3Ha4eHMX BUILLEe
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TIPOTIO3NIIIV CIIPUATHME CYTTEBOMY HaOIVDKeHHIO YKpalHU 0 €BPOIeIChKIX CTaHAapTiB y cdepi 3abesmedeHns Ta
IoTpuUMaHHS cBobomn 3MIL

YeTBepTyM HamIpssMOM € ciTiBpobiTHMITBO YKpainu 3 Koopanmaropom mpoekris OBCE B Yxpaini. Taka popma
criBmparii Oysa 3amouaTkosaHa 1 uepsHA 1999 poky. Lle cramocs 3 ormsmy Ha HamoOIsSTaHHS, TOJTOBHUIM YMHOM,
€spomnericpkoro Corosy Ta CIIIA, sxi BBaXkanm, o0 CUTYyarlis B YKpaiHi Bce ITie fayteka Bifi cTabimbHOCTi, amKe Bimomo,
III0 HasBHICTH Oy7ib-sK01 popmm mpucyTHocTi OBCE cBigumTh mpo Ti UM iHMI Herapasdau B JepXXaBi - ydJacHMITI
Opranisanii, sIKi BOHa BPeIlTi I NOKIMKaHa BUpimrysBaTu. 3anodaTkysaHHs nocagu KoopauHaropa crajio neBHUM
KoMITpomicoM 3 60Ky YKpalHu, KpOKOM Ha3yCTpid 3rajaHMM KpalHaMm 3axofy, TPOMDKHWMM eTarioM Ha IIJISXY 10
MOBHOIO 3aKPUTTH «I10JIb0BOT» mpucyTHOCTi OBCE B Hammin KpaiHi.

IInranns OisUIBHOCTI Li€l yCTaHOBUM PEryJIOEThCA JBOCTOPOHHIM AOKyMeHTOM Mk Ykpainoro 11 OBCE, mo e
MaHJATOM Ha 10ro AisibHicTh. Mangat Koopauuaropa BusHaueHo B MemopaHayMi PO B3a€EMOPO3yMiHHS MiX
ypsangom Ykpatau i OBCE, axur Oysro minmicano 13 mvmms 1999 p. i patudikosaro Bepxosroro Pagoro Ykpatan 10
mororo 2000 p. 3rigHo 3 MeMopaHayMoM, cTBOpIoBajacs HoBa popMa CHiBpoOIiTHMIITBa, fKa OasyBaiacs Ha
IUIaHYBaHHIi, BUKOHAHHI Ta MOHITOPMHIY HIPOEKTiB MK BiIIOBiAHMMI OpraHaMiu Bjiaay YKpaiHu Ta iHCTUTYLisMu
OBCE. Taki mpoeKT MOXYTb CTOCYBaTHCH BCix acnekTis fgisuibHOCTI OBCE, a 1o 1X yxBajleHHs Ta peaslizallii MOXYTb
3aJIy4yaTUCs K YPsOoBi, Tak i HeypsaoBi opraHisaiii Ykpainu. Big ypsany Vkpainu BignosigaiapHICTh 32 OCTaTOUHe
yXBaJjIeHHsI IPOEKTIB, 110 IUIAaHYIOTHCS Ta 3[0iVICHIOIOTBHCS B HAIll JepXKaBi, a TaKOX 3arajibHa KOOpPAMHALIis i
MOHITOPUMHT iX peaJli3zallil IIOKIafaTbcsd Ha MiHicTepcTBO 3aKOPAOHHMX CIIpaB YKpaiHu.

B ocroBromy saBmannsm Kooppaynaropa npoektis OBCE B Ykpaini € migTpruMKa BIPOBaKeHHs IIPUHLINIIB i
30008 s13aHbp OBCE MuIsIX0M BMKOHAHHS IIPOEKTIB, a TAKOXK CIIPUSHHS CITIBITpalli i B3a€MOPO3YMIHHIO 3 YKPaTHCHKOIO
BJIaJI0IO0 IS 3MiITHeHHs Collia/JIbHOT Ta IToIiTi4uHoI iHTerpatii Ykpaiuu Ha TepeHax OBCE. [To Toro x, Koopaunarop
TIpOeKTiB yocobioe mpyre mpenacrapamiTBo OBCE, 3acHoBanmM B Ykpaini. Y cdepi BepxoBeHcTBa mpasa i 3axmcTy
opas JIIAuMHU OisuibHicTh KoopauHuaTopa crpsMoBaHa Ha IIOJIIIIeHHS MeXaHi3MiB 3aXMCTy IIpaB JIOAVHM i
3aCTOCYBaHHSI IIPUHIINIIIB BEPXOBEHCTBA IIpaBa B CY/IOBill Ta OPUAMYHIN IIPaKTULII.

Ha cyuyacnomy erami 3amisgHo 12 HanpsiMiB, 3a IKMMU peajlizyroThcs pisHi mpoextyt ObCE, HamBaXxJIMBiIi 3 SKMX
- KOMIUIEKCHUVL OIJISAJ] 3aKOHOJABCTBA 3 IIpaB JIIOAMHM; NpakKTUUHa HiATPpUMKa OisyIbHOCTI BepxosHoro cyny;
3abe3meueHHs cBOOOAM 3ac00iB MacoBOI iH(OpMATLIT; IPOEKT, CIIPSIMOBAHMTI Ha IIOBEPHEHH: 11 a[allTallifo KPMMCHKIIX
TaTtap Tomo. Ha minTpumMky mmx mpoektis OBCE BuIirsie KOIITH, IO CKITagaloThCs 3 JOOPOBITEHIMX BHECKIB IepKaB-
y4acHULIb.

3i cBoro GOKy, yKpaiHChbKa CTOpPOHa TaKOXX TOCIiTOBHO BUCTYTIA€ 3a 3aBepIeHHs Iporiecy pedOopMyBaHHs
Opramnisariii 3 6esmexu i criBpoOiTHMITTBa y €BpoTTi, CIIPsAMOBAHOTO Ha MiABUINEHHS edeKTUBHOCTI i poboTu. Y
IThbOMYy KOHTEeKCTi YKpaiHa o0cTofoe, 30KpeMa, 30alaHCyBaHHs TPphoX BUMIipis misrpHOCTI OBCE, posmmpenHs i
TOJTa/TBINTy iHCTUTYyasTi3ario I eKOHOMIUHOTO BUMIPY, YAOCKOHAJeHHS poOOTM IOTBOBMX MPUCYTHOCTEN i
MupoTsopuol mismmeHocTi OBCE, 3MirHeHHd 1 aHaTITUYHOTO TIOTeHIIiamy, 30epeXXeHHs aBTOHOMHOCTI TisTTEHOCTI
Bropo 3 memoxpaTtuanamMX iHCTUTYTIB i Mpas moanan OBCE 3i criocTepeskeHH 3a BOOpaMm TOIIIO.

Coip 3ayBaxknty, o y rpyasi 2010 p. Ha camiti OBCE miHicTpaMy 3aKOpAOHHMX CIIpaB KpaiH-4JIeHiB opraHizamii
OJTHOTOJTOCHO OyJT0 cXBasleHO i migTBepkeHo roToBHicTh YKpaiuu ouonuty OBCE y 2013 porri. bes mepebinpirernts
MOXXHa CKasaTy, L0 JaHa MOAis M YKpaiHu € iCTOPMYHMM BUKIIMKOM, OCKUIBKM BIIepIle IIPOTSArOM POKY Hallla
Kkpataa ogomioe OBCE. I'onosysanus kpainu B OBCE - 11e He mIIIe BETMKMIL JOCBIT 6araTOCTOPOHHBOT AMTUIOMATIT,
ajie i MOXJIMBICTB /17T KpaiHM ITPOAEeMOHCTPYBaTY 37aTHICTh BeCTH 3a COO0I0 Ta BUM3HAYATV MIPiOpUTETH MiKHAPOIHOT
eBponenchkoi opranisanii Ha 11 maxy go €C. Hanpuxitag, go scryny y €C Ilonema, Pymynia ta Bonrapis
ouomosanu OBCE. Okpim mporo Hala gepxxasa, 1ie panime, a came y 2011 poui, mpoTsiroMm mecTu Micsmis
ouomosaia Komiter minictpis Pagu €sporm. Lle migTBepmkye Ty o6cTaBuHy, M0 B YKpaiHi € TOCBifT y JaHil cripasi.

ITpw oMy He crtif, 3a0yBatw, 110 romosysarHs B OBCE 3a3Bruan minBuinye MiXKHapOIHWMI CTaTyC KpalHwy, i,
Oesmepeuno, mpusepTace yBary mo Hei. Tax, y 3siTi gy CrinpHOTo KOMIiTeTy 3 JIeMOKparTii, TIpas JIIOAMHY Ta
TyMaHiTapHWUX IUTaHb, 10 OyB migroTosirenni nomnosigadeM 3 Hinepmanmis Komxkyn Kopycom min gac mposeeHss
21-oi mopiunoi cecii [TA OBCE y Monaxko 5-9 mumas 2012 poxy Oys1o 3a3HaueHo, 1[0 OCHOBHA BifIIOBigaIbHICTE 3a
3a0esmneueHHs BMKOHaHHS 30008 s13aHb OBCE y cdpepi mpaBs JTrOAMHM Ta OCHOBHMX CBOOOT TTOKITa/Ta€ThCS Ha epKaBy-
ygacauri OBCE He Timpkm 1moA0 3abesmeveHHs mosmiTaHOro Kepipauirrsa Opranisariieio, aie i s Toro, Mmoo
TIPOIEMOHCTPYBATV XOPOIINT TIPUKJIa/, IIIO/I0 BMKOHAHH: CBOIX 30008 s13aHb B pamkax OBCE [6].

Tomy, BBakaro, 0 Hallla KpaiHa IIOBMHHA, II0-IIepllle, HaJeXXHO IIPOJOBXYBaTH JOK/IaJaTy 3yCIIb OIePeaHiX
OUiTBHUKIB ITi€l opranisartii (i gac romosysanHs Kasaxcrany, JInsu, Ipmanzii) mrs mocwtenss: i possutky OBCE
y CBIiTJIi HOBMX FeOHOJITUYHNX peailt, i, mo-gpyre, YkpaiHa IIOBMHHA IIPOAEMOHCTPYBATH y BCiX NUTaHHSIX IIOBAry
710 IeMOKpaTil, IOTPVMaHH MIpaB JIIOAVHY, He3aJIeXXHOCTI Cy/IJIiB — TOOTO, T0BeCTV MIXKHaPOJIHIT CIIITHHOTI, I1T0 BOHA
TIoBaXka€ €BPOIIeVIChKi TTpaBoBi MpuHIMIIN. B cBoio wepry, mra Ykpaiau, romosysarHs B OBCE cipusTume i Oyme
BaroMMM CTVUMYJIOM JIJIsI TTPOJIOBXKEHHS CUCTeMHVX pedopM.
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Summary.

The article is devoted to the analysis of the legal basis of the Ukrainian - OSCE relationship, its participation in
the mentioned international organization, the complex research of the legal forms of collaboration between Ukraine
and the Organization for Security and Cooperation in Europe concerning the protection of human rights.

The significant directions between Ukraine and OSCE are the cooperation with the Office for Democratic

Institutions and Human Rights, the High Commissioner on National Minorities, the High Representative on Freedom
of the Media and the OSCE Project Coordinator in Ukraine. This includes a series of projects in the areas of admin-
istrating justice and administrative law, legislative process, constitutional justice, prevention of torture and ill-treat-
ment, raising public awareness on human rights, development of effective remedy standards for human rights vio-
lations, and improvement of the legal education system.

The article stipulates the cooperation between Ukraine and the OSCE is to be considered as the key element of
the Ukrainian European integration directed to the implementation of its national significant issues connected with
its further integration to the European structures, involving the European Union’s membership.

In 2013 Ukraine will head the Organization for Security and Cooperation in Europe. Firstly, it means that our state
need to continue making affords of the previous leaders (such as Kazakhstan, Ireland etc. ) for the OSCE strength-
ening and development taking into account the new challenges in the world. Secondly, Ukraine has to proof and
demonstrate the respect of human rights, maintenance of democracy and other European democratic principles.
Moreover, this event will encourage and be the important motive for the continuing of Ukraine its systematic reforms.



