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Metopmororist MDKHapOIHOTO IIpaBa y
KOHTEKCTI JOUIIKeHHS [Kepesl
MDKHaPpOIHOIO IIpaBa: JeKUIbKa
3araJIbHMX PO3IyMiB IIPO BiuHe

Y crarTi 3arpornoHoBaHO aBTOPCHKUT
MeTOAOJIOTIUHU MiAXiT A0 PO3yMiHHS
6a30B0i Mi>XKHapOIHO-TTPaBOBOI KaTero-
Ppii — mXkepero MbKHapOIHOro IIpasa. Y
XO71i HayKOBOTO aHasIi3y OyJI0 BUKOPU-
CTaHO IIUTy HM3KY MeTO/IiB HayKOBOTO
Mi3HaHHS, 30KpeMa, POpMaTbHIII Ta
dirtocodcpKO-TIPaBOBUIT METOIN,
MeTO/], aHaJIOTi1 Ta IOPUANIHOI (PiKIIil, a
TaKOX BVUCBIT/IEHO 0cOO/IMBOCTI popMmy-
BaHHS Ta 3aCTOCYBaHHS CyYacHMX JIXKe-

The author proposed her own
methodological approach to under-
standing of the basic international
legal notion — the source of interna-
tional law. In the course of scientific
analysis a number of methods of sci-
entific cognition were used, particu-
larly, formal and legal-philosophical
methods, the method of analogy and
legal fiction, furthermore the partic-
ularities of formation and applica-

el MDKHAPOJIHOTO IIpaBa. tion of contemporary sources of

international law were highlighted.

IcHYI0TB psfI TIOHSTE Ta KaTeToPili, SKi MM BXVMBAEMO, He 0COOJIVBO 3aMMCITIOIOUVICH Hafl IX 3HAaUeHHIM,
BBaKarouy, 10 1X 3MICT i TaK 3pO3yMiJINi cepegHbOCTaTUCTMYHOMY 4yuTady. IIpu 11boMy, SK ImpaBwmiIo,
KJTACMYHVIMY IPUKIIafgaMy TaKOTo MiZIXOAy BUCTYIAIOTh 0a30Bi KaTeropil — Mi>kHapoaHe IpaBo, IKepeia
MDKHapOIHOTO IIpaBa, METOJI Ta METOHOJIOris Tomo. A6 He OyTu TOJIOCTIBHUMY, HaBeIeMO IUTaTy i3
IIpalli OTHOTO i3 HanbOUTBIT BiTOMIMX TOKTPUHICTIB Mi>XkHapomHOTO Ipasa — J1. OmnmeHreriMa, sSIKM BBaKas,
110 HayKa MiXXHapOJJHOTO IpaBa Ma€ CBill BJIaCHUW YHiKaJIbHUI MeTOJ, BUpillleHHd NUTaHb', 110 €
IIpeIMEeTOM peryJIloBaHHsA MiXHapOmHOro Irpasa. Ha 1iit, mosa cymHiBOM, aOCOIIOTHO HpaBWIIbHIM, ae
He 10 KiHIlg 3pO3yMislin, AyMIli, BiH 3aKiHUMB CBO€ MOSCHEHHS PO3YMiHHS METOJly Ta MeTOJO0JIOril
MiKHapogHoro Ipasa. OgHaK Bce XX TaKM XOTLTOCs 6 OUIBIIOL WiTKOCTI Ta «BUTOHUEHOCTI»” y po3yMiHHI
KJIIOYOBUX KaTeropir.

Y meBHUM MOMEHT JIIOICHKOTO PO3BUTKY METOH IepecTae OyTM HPOCTO iHCTPYMEHTOM
3araJIbHOHayKOBOIO ITi3HaHHs Ta CTa€ ePeKTUBHIM CII0OCOOOM BIUIMBY HayKM Ha CyCIIijibHe OyTTs B Oy/b-
AKivi cpepi, B TOMy 4mciIi i MDKHapOIHI i, BJIacHe, TMIM MiCTKOM, SIKUM 3 €JHY€ HaYKy B UMCTOMY BUIJISAIL
3 mpakTuKoio. CaMe Ha poJii MeTOMy fK 3B 3Ky MiX TeOopi€lo Ta IpaKTuKoIo Harojomrysas I'. Kerpsen Ha
myosrigain nexuil B aasi y 1932 pouni*, HasuBaiodn MeTOd TeXHIKOIO MiXXHapOAHOTO IIpaBa. Y IIeil Xe
nepiop I'. MoprernTay® BUCTyIIMB i3 KPUTMKOIO METOIOJIOTIYHNMX 3acaj MDKHAPOIHOTO IIpaBa i 3aK/IMKaBb
IX IIeperIgHyTU 3a/)J1s 3MiHV PO3yMiHHSA BChOIO MiXKHapOHOIO ITpaBa.

Mmn e Gynmemo nosToproBatyi d. AroTTa, KU, HOCIIIKYIOY MEeTOI0JIOTiI0 MiXKHapPOIHOrO IIpaBa,
HPOCTO 30CepeIBCd Ha aHali3l JOKTPUHAIbHUX MiIXOMiB iIHIINX BYEHWUX, a 3allPOIIOHYEMO BJIaCHUM
MeTOAOJIOTIUHMI MmiAxig mo po3yMmiHHS 0a30BMX MiXXKHapOOHO-IIPAaBOBMX KaTeropinm — mxepen
MiKHapPOJHOIO ITpaBa.

DopmarvHuti ma girocodcvko-npabobuii memoou.

3acTocoByioun Ki1acuuHi dpopmanbHMU Ta $iTocodcbKO-TIpaBOBIIT METOV MOXKHA ITI€PEeOCMVCITUAT,
BJIacHe, caMy KaTeropiro «pKepeso Mi>KHapOJJHOIO IIpaBa», a pa3oM i3 Metogom SNW-anajiisy — BUABUTHU
CUJTBHI Ta C1aOKi CTOPOHM CydacHMX OOKTPMHAIBHMX MHiAXOMiB A0 IIPaBOBOI IPUPOAU IXKepeia
MDKHapOAHOTO IIpaBa Ta 3MIiMICHUTH 1l KpUTWYIHUY aHadi3. Tak, dpopMarbHWMIT minxinm, 3acTocoBaHUM y
CraryTti MC OOH Ta I'aaspkin koHBeHIIil mpo MiXXHapoIHUY OPU30BUIL CYy/l, i € pesyJIbTaToM, IepeBakHo,
MHO3UTUBICTCHKOT TpaANIilii ITpaBOPO3yMiHHs, OJIHAK I0Or0 OCHOBHVM HEJIOJIIKOM € BiJICyTHICTb JIMHaMiKu
Ta THYYKOCTI, IO € HeoOXimHMMM 11711 e(peKTMBHOCTI Ta e€BOJIIOLII CCTeMI MIXKHAPOTHOTO IIpaBa.
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Dirocod crKO-TIpaBOBUII MiAXiA 0a3yeThCs epeBakHO Ha IIPYPOAHO-IIPaBOBOMY PO3yMIiHHI mXepesia
MiXKHapOIHOTO IpaBa i T03BOJIge IpoaHaIi3yBaT He uile popMy iCHyBaHHS IXepesa, aje i 7oro
aKCiOJIOTiUHMI 3MICT, SIKMVI 3HaXOAUTBCS IT03a (POPMOIO 3aKpillyIeHH: AKeperIa.

Buxomsaan i3 00’eKTMBHOI peasIbHOCTI perysaioBaHHSA Cyd9acHWMX MiXKHapOOHMX BiTHOCWHH, SKa
XapaKTepU3yIOThCS ITOCTYIIOBYVIM BiIXOIIOM Bill KJTaCMYHMX AKepesl MiXKHapOIHOro IpaBa K 00’ eKTMBHOI
Mi>KHapOIHO-IIPaBOBOI KaTeTropil A0 CIIpaBeyIMBOCTI — sK Cy0 eKTMBHOI, 3acTocyBaHHs (piTocodchKo-
IIPaBOBOTO MIAXOOY IO PO3YMiHHS IKepesl IIpaBa € OUIBII BUIIpaBIaHMM, ajke CIPsE IIPOTPeCcBHOMY
PO3BUTKY MiXXHapOZHOTO IIpaBa, ajle BOZHOYAC HeTaTMBHO BIUIMBAE Ha CTaOiIbHICTE MiXKHapPOTHOIO
OpaBONOPSAAKY 1 MiABUINY€E BIJIMB HalliOHaJIbHOIO ITpaBa Ha PO3yMiHHS BUHSATKOBO MiXHapoOJHO-
npaBoBux KaTteropin. e cripuumnHse JJOMiHYBaHHs ITpele/IeHTHOrO IIPpaBOPO3YMiHHS, SKe HOXOAUTH 3
aHIJIOCAKCOHCBKOI CHUCTeMM IIpaBa, TOMY MiXHapogHe IpaBo B IIijloMy HabyBae XxapakTepy
npeleleHTHOTO, IO JI0JIaTKOBO IiJITBeP/KY€E HelpaBUIbHICTh 3MiCTOBHOIO HallOBHEHH$ CTaTTi 38
Cratyry MC OOH. Taka cutyarnis 3yMoB/IIO€ HiBeJIIOBaHHS CyBepeHiTeTy sK 0a30BOi KaTeropil
MiXHapogHoro npasa Kinig XIX — nouarky XX cTOTTS.

Kpim Toro, dinocodcbkum minxim g0 BUM3HAUEHHS Kepejla MIXKHApPOJHOTO IIpaBa IO3BOJISE
BU3HAYMTHM MicCIle i poiIb KaTeropil «CIIpaBeIMBicTE» IK 0a30BOI KaTeropil cy4acHOro MiXXHapOIHOTO
IpaBa, fKa Biflirpae BaXJIMBY PoJIb Y POpMyBaHHI ySBI€HHS PO IXepejla MDXHapOIHOTO IIpaBa sIK
4BUINA CUCTEMHOIO XapaKTepy i J03BOJIsle KOHCTAaTyBaTV HasgBHICTH JpKepeJl Ta KBasijkepel
MiXHapogHOro Ipasa. 1o ocTaHHiIX MOXHa BigHecTHU: cIpaBelIMBiCTb, HOKTPMHM Ta PpillleHH:
MiXXHapOOHMX CYJOBUX OpraHis, 4Ki BIIIMBAIOTh Ha (POpMyBaHHsS abo € CKIIaAOBMMM JKepesia
MiKHaAPpOHOrO Ipasa i, o CyTi, € JpKepeaMu Jipkepesl MiXKHapOJHOro IIpasa.

Otxe, 3 popManbHOI TOUKM 30PY, IKepesIo Mi>XHapOJHOTO IIpaBa — I1e CIIOCi0 3aKpillyIeHHsI HOPMMU SIK
meBHOI ifiel ITpo Te, IK HOBMHHO OyTi, abo mpo Te, 110 MoXXe OyTH, a 3 PisocodcbKO-TIpaBoOBOT — 10 IIHOTO
BU3HAYeHHs CJIif] TaKOX AomaTy (paKTOp, IO BIUIMBAIOTH Ha (POpMaTbHO-IOPUANYHE 3aKpillJIeHHS:
BOJIeBVsBJIEHHS, Mi>)KHapO/IHa IIPpaBOCBiIOMICTb Ta CIIpaBeINBIiCTh.

Memoo ananoeii ma topuduunoi gikyii.

IIpakTuKa JOBOAWUTL BaXJIMBICTh 3aCTOCYBaHHS METOJly aHaJIOTil I BU3HAaUYeHHS 3MiCTy OKpeMuX
JKepesl MKHapOJHOro mpasa. 30KpeMa, 1le CTOCYEThCS 3arajlbHUX IPUHIIAIIB IIpaBa, OJJHOCTOPOHHIX
aKTiB Ta crpasenmBocTi. OnHaK aHAJIOTIIO CJIifl BUKOPUCTOBYBaTH 0OMEXeHO, OCOOIVBO 1€ CTOCYEThCS
aHaJIoril [pKepesl MiXHApOAHOTO Ta HaliOHAJIBHOTO IIpaBa, OCKUIbKM MiXHapogHe IIpaso,
BUKOPVCTOBYIOUM IHCTpyMeHTapiy HaIliOHaJIbHOTO IIpaBa, BKjaga€ abCOJIOTHO iHIMMI 3MicT y
MDKHapOIHO-TIpaBoBi Kareropii. MeTor aHasIoTii HEpO3pPMBHO OB’ SI3aHNT i3 METOIOM IOPVAMIHOT iKIIii,
4Ky froBosti vacto 3acrocoye MC OOH npu aHastizi 0OJHOCTOPOHHIN aKTiB Ta 3araJlbHUX ITPUHIIAIIIB
npaBa. OmHOYAaCHe 3aCTOCYBaHHS TaKVMX METOMiB IPM3BOANUTE A0 HEOOIPyHTOBAaHOIO BMKOPVMCTaHHSI
HalliOHaJIbHMX HOPMaTMBHO-ITPaBOBMX aKTiB Ta BHY TPillIHbO/Iep>KaBHOT ITPaKTUKM [IJIsl IPUVHSTTS PillleHb
y MDKHapOOHMX Cy[OBMX IHCTAHIIiSIX, ITO poOUTE Taki pimreHHs HeoO ekTmBHMMM. Ha okpemy yBary
3aciyrosyioTs piments MC OOH, sxi noOynosaHi inter alia Ha 0CHOBI BHY TPIIITHbOIep>KaBHOIO IIpaBa Ta
npaktuku (KoucynsraTtusHi BucHOBKM moAo [liBmerno-3aximaol Adpuxn ta Kocosa).

Pasom 3 TvM IOBHICTIO BiIMOBUTUCH BiJ, 32CTOCYBaHHS BHYTPillIHbOIEP>KaBHOTO IIpaBa Ta IIPaKTUKN
TaKOXX HEMOXXJIVBO, aji’Ke KITIOUOBY POJIb B OIIIHII epeKTMBHOCTI MKepesl Mi>XXKHapOgHOTO IIpaBa Bimirpae
IIPVHINII J0OPOCOBICHOCTI, SIKMVI IIOXOAUTD 3 IIPMBATHOTO IIpaBa, X04a y IPUBATHOMY IIpaBi 110r0 3MiCT
HabaraTo mmipImi, HiX y nyOnigaomy. OmHak, SKIO 3aKpillyIeHHS IMIMPOKOTO 3MICTY I NPWHINITY
IoOPOCOBICHOCTI Y MPpMBAaTHOMY IpaBi MOXJIMBE i DOIiJIbHE, TO PO3IIMPEHHS 3MiCTy IPMHINIY
noOpocosicHOCTI B my0iriuHOMY —HeMOXJIMBe, ajiXe iCHye BiporigHicTe ¥1oro HegoOpocoBicHOro
BUKOPVCTaHHS, B TOMY YMCII i JJI 3pUBY II€peroBOpiB.

[TpyHIMI 1O0OpPOCOBICHOCTI B MiXKHapOOHOMY IIpaBi, He Oyaydn iMIIepaTMBHWMM, TUM He MEHIII,
Biflirpae KJIIIOYOBY PoOJIb y POpMyBaHHI Cy9acHOTO MiXKHapOAHOTO IIpaBoOIIOPsAKY. be3 11boro mpmHImITy
MiXHapo[He IIpaBo B3arajli IlepecTaHe iCHyBaTH, afXe J0OPOCOBICHICTh BUKOHYE (PYHKIIIIO TTOaIBIIIOTO
nepeTBOpeHHs MiXXHapOJAHOro IpaBa Ha KjlaCM4YHy HOpMaTuUBHY cucTemy. Came Ha OCHOBi IIbOTO
BCEOXOIUTIOIOYOro MPUHINITY i OyayeThcsa HOpMaTMBHA CUICTeMa MIXHApOIHOIO IIpaBa, ajXe Iem
IIPVHIINII CTaB OCHOBOIO [T IHIINX IPUHIINIIIB THITy rebus sic stantibus, pacta sunt servanda, ecrommens
tomio. [Ipraomy came moOpoCoBicHICTE CTa€ TMM eJIeMeHTOM, IO BUpIITye KOIi3ifHi mMTaH g MixX rebus
sic stantibus Ta pacta sunt servanda, ki € mepemxkonoo 1 edeKTUBHOCTI IIpaBa MiXKHapOITHMX
IIOTOBOPiB Ta CTBOPIOIOTH ITPO0OIIeMN y IIPaBO3aCTOCYBaHHI.

Kpim Toro, mpmHIIMI 1006pOCOBiCHOCTI, SIKMII € iMaHEHTHOIO PMUCOI0 ITO3UTMBHOIO MIXHAPOTHOTO
mpasa, CJIifl BimOKpeMJIIOBaTW Bill HPMHINITY cIpasBendnmBocTi. JoOpocoBicHICTh He € mXeperoMm
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Mi>KHapOJIHOIO IIpaBa, OJIHaK Iie IIPVHIINII, AKUV JIKUTh B 1I0r0 OCHOBI, i, Ha BiIMiHy BiJJ, cIpaBeIJIMBOCTi,
dKa € JDKepesIoM, He BUCTYIIa€ VIOro IMPUHIIUIIOM.

Amnajis pimens MC OOH cBigunTh, 110 KiJIbKiCTh BUITQJIKiB 3aCTOCYBaHH: 3arajbHUX ITPUHIIUIIIB
IIOCTIVIHO 30UIBIITYEThCS; caMe Iie JKepesIo JIEKWUTh B OCHOBI popMyBaHHS BCiX 0e3 BUHSATKY IKepe
MiXXHapOOHOIO IIpaBa, a TaKOX € OCHOBOIO IJIsI (POpMyBaHHS HOBOI HaJHaIliOHaJIBHOI rajiysi —
MIDKHapOJIHOTO aJiMiHicTpaTuBHOTO IpaBa. Taki TeHAeHIlT MOXYTh MaTu pisHi Haciigku. ITo-nepie,
PO3BUTOK MDKHAPOAHOI'O aMiHICTpaTUBHOIO IIpaBa, paHo 4u Mi3HO, IIpu3Bee 10 IO4BU «MIKHapOIHOIO
3aKOHOJaBCTBa» IK HOPMaTMBHOI MiXHapOAHO-IIPaBOBOI KaTeropii, 1110, CBOEI0 4eproro, HiABUIIUTD
edeKTMBHICTh MIXXHApOJHOIO IpaBa, OJHAK 3MEHIINTH POJIb JIepXXaBU y MiXHapOIHO-IIPaBOBMX
BimHOCMHAx. TakMM UMHOM, MiXXHapoOAHe IIPaBo, SIKe 3apOomamwiIocs 3 BecTdambchbkol MUPHOI CUCTeMM,
3HVKHE 1 oMy Ha 3MiHy ITpuiijle Ha/JHallioHa/IbHe MiKHapO/He IpaBo, sKe 3BeJle HaHiBellb CyBepeHiTeT.

MeTtonm anHasoril Ta IOpMANYHOI iKIIil CTAIOTh XUTTEBOBAXKIUBUMMI AJIS 3aKPUTTS HPOTJIVIH Y
MDKHapOZHOMY ITpaBi dyepe3 BMKOPUCTaHH: 3araIbHVX IIPVHINIIB IIpaBa, TUM OiyIbIIIe 10 3aCTOCYBaHHSI
X SIK JKepeJla peryJIioBaHHs BiTHOCHH Ma€ IIeBHi 0coOIMBOCTI Ta CKJIaJHOCTI, TIOB 3aHi y TOMYy 4McIi i3
CaMOI0 IPaBOBOKO NPUPOAOK0 TaKMX HNPUHIINIIB. 3arajabHi IPUHIUIIN ITpaBa € iepapXidHO HEOIHOPITHOIO
CUCTEMOIO, XO4Ya MaloTh OJIHY i Ty caMy IpaBOBYy IIPUPOAY, cATralouy KOPiHHAM y IpuBaTHe IIpaBo
HalioHaJIbHO-TpaBoBuX cucrteM. CrCTeMHUI MeTOJI aHali3y 3arajlbHUX IIPUHIIMIIB paBa J03BOJIMB
IIOOUINTHM 1X Ha:

— IPUHIIAIN IPOIleCcyaIbHOTO XapaKTepy, HaO/IvpkeHi 3a CBOIM 3HaYeHHSM 10 IIPaBOBUX MaKCUM;

— ODPUHLOUIIN, IO MalOTh MaTepiaJIbHO-IPaBOBUI XapaKTep Ta € KJIaCMYHWMMM MiXHapOJIHO-
HpaBOBUMM HOPMaMM.

[TopymienHs mpaBoBMX MaKC/M He TSTHe 3a c0O00I0 Mi>XKHapOIHO-IIPaBOBOI BiAIIOBiNaIbHOCTI, TOMI SIK
HOPYIIeHHs MaTepiaJlbHUX HOPM € IIiJICTaBOO I 11 HacTaHHs.

3arasibHi DpVHONIN IIpaBa IpUTaMaHHi [jI8 BCiX Tayly3er MKHapOogHOTO Ipasa. OcobImBo BaXXIMBY
POJIb BOHM BUKOHYIOTh Y TaJly3sX, IO IPOXOOATH €Tall CTaHOBJIEHH: Ta PO3BUTKY. Y MiXXHapOgHOMY
KpMMiHaJIbHOMY CYAOYMHCTBI 3aTraIbHi IPVHIINIIN a Priori BMKOHYIOTh (PYHKIIIIO IIPaBOBOTO iHCTPYMeHTa
TJlyMadeHHd iHIIMX JKeperl ITpaBa. MikHapogHUII KpUMiHaJIBHUW CyJl, 3B€PTa€EThCs Il BCTaHOBJIEHHS
HasIBHOCTi a00 BiACYyTHOCTI 3arajIbHOTO IPMHIINILY IIpaBa A0 iHIINX CYyAOBMX PillleHb Ta JOKTPpUH. Takmm
YMHOM BimOyBaeThca POpMyBaHH: IOTO BJIACHOI CMCTEMM JIKepesl Ta ix po3yMiHHs, mo no3sorge MKC
CTBOPIOBATH BJIACHY CUCTEMY 3aTaIbHVIX IPVHINIIIB IIpaBa, BUKOPVCTOBYIOUN 1X Y HEPO3PMBHOMY 3B SI3KY
3 B1acHUMU pimeHHsamu. LIyikom odeBuiHO, 110 3 yacoM MixkHapogHui KpUMiHaJIbHWUIA Cy/l, lepecTaHe
3BepTaTNCA IO 30BHIITHBOIO 3all03WYeHHs, 4K 11e Bindysocd i3 Tpubynamom mmo FOrocmasi.

Otxe, mpocTexyeTbcd QOpMyBaHHS MNapTUKYJISAPHUX CUCTeM MIXHapOZHOIro IIpaBa, IO
PO3BMBaTUMYThCs TTapalesIbHO i3 3araJlbHMM MiKHapOJAHMM ITpaBOM, HOCTYIIOBO BiAXOAAYM BiJl HHOIO
3MicToBHO. Mi>XkHapomHWMIT KpUMiHAIBHUM Cyf, OyAe TmoeTamHo popMyBaTV IPUHIIUIIN MiXXHAPOTHOTO
KPVMMiHaJIBHOTO CYJOYMHCTBA, SIKi AOLiIbHO OymIe BpaxoByBaTW IpU po3poOIi HOBMX IiAXOAiB [0
HallioHaJIbHOTO KPUMiHaJILHOTO Ta KpPMMiHaJIbHO-IIPOIleCyaIbHOr0 3aKOHOaBCTB. ToMy 3 MeTOIO
BUSBJIEHHS Ta YHMKHEHHs HEBIJIIIOBIJTHOCTeN i IporajiH y HalliOHaJbHOMY 3aKOHOJaBCTBi, dKi
BUHMKHYTb y MariOyTHEOMY y 38'3KY 3 paTudikamiero CratyTy MiXHapogHOro KpUMiHaILHOTO Cyy, Li
TeHJIeHIIil MafoTh BifICTeXYBaTNCA Ta BPaXOBYBaTNCs y IIPOIIeCi PO3BUTKY Ta MOHITOPMHIY eeKTMBHOCTI
HalliOHaJIbHOIO KPMMiHaJIbHOTO 1 KpMMiHaJIbHO-IIPOIeCcyaIlbHOTO 3aKOHOJIaBCTBa, 1110, 10 pedi, Ha
peryJysipHiv ocHOBI mpoBoaAUThCs [HcTUTYyTOM 3aKOHOAaBcTBa BepxosHoi Pagu Ykpainm.

Mertoj1 crcTeMHOro aHasIi3y TaKoX JO3BOJISIE KPUTUYHO ITAiNTH 10 po3yMiHH4 cTarTi 38 Craryty MC
OOH Ta BuainuTu pspn 3MiCTOBHMX HeIOJIIKiB i1 IIOJIOXKeHb, 110 He H03BOJISIOTh po3IiidaaTnt Ii sK
yHiBepcaJlbHy HOPMY, dKa BUUYEPITHO 3aKPiIlUIIOE BCl JpKepesia MiXKHapOHOIO IIpaBa.

ITo-tepmre, crarti 38 Cratyry MC OOH s3axpimioe xepesa, 3aCTOCYyBaHHS KX € 3pYYHUM,
nepenyciM, s CyJOBUX OpraHis.

ITo-mpyre, neperik mxepert, 3akpitwiennnt y cratti 38 Craryty MC OOH, cpopmyBascs sK crcTeMa
MarvDKe CTO POKiB TOMY, i, BiAIIOBiZHO, MiCTMTh MiXKHapOTHO-IIPaBOBi apxai3Mm Ta HOTpedye HOBOTO
JIOKTPUHAJILHOTO IIepeOCMUCIIEHHS Y KOHTEKCTi CydacHOT ITpaKTUKY MDKHaPOIHMX BiJJTHOCUH.

ITo-TpeTe, 3 eBoIMIOIIi€T0 MPAKTVUKM MiXKHapPOAHVX CyOBVX iIHCTUTYIIIVI CIIOCTepirafoTbes po30iXXHOCTI
MDXKHapOaHOT IIpaBo3acTOCOBHOI IpakTukm 3i 3mictom cT. 38 Cratyry MC OOH. Tak, y pani ciipas
pimreHHs Oy7v BMHeCeHi Ha OCHOBI OIHOCTOPOHHIX aKTiB [ep’kaB, IOPYIIeHH: KX JeP>KaBol0-aBTOPOM
CTaJIM IiJICTaBOIO 1JI HaCTaHHS MIKHApPOIHOI BiIIIOBiAa/IbHOCTI.

s ycyHeHHs 3a3HadeHNMX HeOJIiKiB HaMIPOCTIMM pimeHHSM BOadaeThcsd 3MiHa crarTi 38 MC
OOH. Opnnak, yecHO KaXky4W, Ile He BUPIINTh KIIIOUYOBMX IIPO0JIeM IIpaBo3acToCyBaHHs. BigTak Oimpmr
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edeKTMBHVIM BUIAEThCS BKIIIOUEHHS 10 TOPsAKy meHHoro pobortn Kowmicii mixxaapomaoro mpasa OOH
OUTaHb BU3HAUYEHHs CUCTeMU Kepesl MDKHapOIHOIO IIpaBa Ta IX CMCTeMHOI B3aEMOIIl.

Llev1 >xe MeTO, TO3BOJISIE TOBOPUTM IIPO Te, IO Oyab-sKe [Kepesio MKHapOJHOTO IIpaBa, He3aleXXHO
Bifl POPMM TIOTO 3aKpillJIeHHS, CKJIaZIa€ThCS 3 IBOX €JIeMEeHTIB — KOHCTUTYTVBHOTO Ta Cy0 eKTmBHOTO. [0
KOHCTUTYTUBHMX €JIEMeHTIB BiJJHOCMMO: TeKCT Mi>KHapOJIHOTO JI0rOBOPY, IIPaKTUKY Jlep>kaB, 3asBJIeHHS
OJIHOCTOPOHHBLOTO aKTy. [lo cy0’exTMBHMX ejleMeHTiB BiTHOCMMO: HaMip cTopoHM OyTn 3000B’s13aHOI0
abo y BuUIIaAKy HOPMWM jus cogens — 3000B’g3aHHA cy0’ekTa, sgKe BMHMKAE I103a TI0TO BOJIEIO, a TPeTiM
eJIeMeHTOM BWCTyTIa€ 3MiCT [Kepesla MDKHApPOIHOTO IIpaBa, AKUM CKJIaaioTh IIpaBa Ta/abo 000B s3KU
y4YaCHMKIB IIPaBOBITHOCKH, IIIO PeryJIoloThcsa UM JpkepesioM. Lli Tpu ejleMeHTM y cucTeMi i ABIISIOTH
co000 KaTeropiro «mKepesIo MiXKHapOTHOTO IIpaBa».

CaMmM CKIIaTHMM [IKepesioM MiXKHapOIHOTO IIpaBa OyB i € MKHapOIHO-TIPaBOBUII 3BMYall i KJTacH4Hi
MeTOIM VIO0TO Ii3HaHH: BXe, Ha Kajlb, He CIIPAIlbOBYIOTh, a IX BUKOPWMCTAHHS A€ XMOHI pe3yIbTaTi.

TpamuminHi Teopii 10710 3BMYAal0 3acTapiyiv, a TBepIPKeHHS Cy4YacHMX CKeINTHKIB, gKi B3araJli BBaXKaloThb
3BMYall MiXKHapOAHO-IIPaBOBMIM aTaBi3MOM, M SIKO KaXKyd4M, HellepeKOHJIVBI, ajke, 1100 HiBerroBaTu
3Ha4YeHH: 3BMYal0 Y MKHapOgHOMY IIpaBi, MOTPiOHI eMmmipwyHi OKa3M TOTO, IO BiH He Ma€ 3HaYeHHs,
a TaKMX HOKa3iB IOKM 110 He Mae. HeoOximHo BMpoOMTHM HOBY KOHIIEIIIil0 MXKHapPOIHOIO 3BMYal0, sKa
Bpaxye CydacHi TeHjIeHIlii pPO3BUTKY MiXXHapOIHUX BiJTHOCMH Ta iCTOPMKO-IIPaBOBUI JIOCBi/], PO3BUTKY
MDKHapOIHOTIO IIpaBa, a IJIs IIbOTo TIOTPiOHi i HOBI MeTonm po3yMiHHsA Kareropii. Cepen ycboro po3MaiTTs
IOKTPVH MO0 3BMYAl0 HamOIVIKUIOIO € Teopis, po3pobieHa 3a akTMBHOI ydacti mpod. I'yamana —
IIOKTPWHA pallioHaIbHOI AepkaBu (11 Ife Ha3MBaIOTh PallioHaIBLHOIO TEOPIEIO 3BMYAEBOro IIpaBa). 3TiTHO
3 Helo 3BMYall Ma€ Miclle IIpy HeOHOPas30Bill CHCTeMHiN B3aeMO/Iil JlepkKaB YIPOJIOBX IeBHOIO Hepiory
vacy. | y min moxTpuHi 3'BJIsA€ThCSI HEeKIaCMIHMUI MeTof, — MeTof, (abo Teopis) irop. Meton He HOBWUTL,
OIHAaK I MDKHapOOHOIO IIpaBa [ell0 HexapaKTepHMUIL.

Teopis irop moumHae 3amMaTy IIPOBiTHe MicIle cepert PaKTOPiB, SKi MOSCHIOIOTH CYyTh peuert. ToMy He
IVIBHO, IO B pAni crarent mpod. ['y3amMaHa BMKOPUCTOBYEThCS caMe IIg TeOpis AJisd MOSCHEHHd CYTi
palrioHaTbHOT JOKTPMHMY 3BMYA€BOT0 MIpaBa, afpke y AniIeMi B sI3HsI, 3TiAHO 3 parlioHaJIbHOIO JOKTPWHOIO,
ZlepXaBU 37aTHI BiZICTOIOBATM BJIacHI iHTepecy i He OaXkaloTh 3OiVICHIOBATHM iHII Aii 3 Oymb-sAKOi iHIIOL
IpUYMHY, OKPiM CBOIX BJIacHMX iHTepecis . Binmaroun Hastexxse dpaHTasil Ta HeCTaHAAPTHOMY MICIIEHHIO
HayKOBIIiB, sKi HiATPUMYIOTH III0 TeOpilo, CJIij [0 Hel CTaBUTUCHA 3 IMNEeBHUM 3acTepeXeHHIAM
IIPOrHOCTMYHOTO XapaKTepy. AJDKe IIe HiXTO He BiIMIHWMB KJIacMIHOI POpMYJIN BiIaan: JepKaBa — IIe i,
TOOTO Mi>XKHapOAHO-IIpaBOBe OOINIYS IepKaBy BU3HAYAE TOVI, XTO HEIO Kepye y JaHUM Jac, 10 3MeHIIye
MOXJIVBICTE pOpMyBaHH: Oe3lepepBHOI MPaKTUKIM AePrKaBL.

Y min gumeMi iHTepecw mepXaB CylepedaTrh OAMH OZHOMY, IO POOWTH JOCATHEHHS pe3yJIbTaTy
criBIIparti ocobMBo IpoOIeMaTIHYIM, a HaVICKITAIHIIIM BUIIaKOM JTOCSTHEHHS 3TOAM € MIKHaPOTHU
3ByyYan. SIKmo gwiieMy BUpIiIINUTM, TO MOXKHA BBakaTV He TUIBKM MDKHapOAHWUI 3BMYal HaIiTHUM
IDKepesioM, ajle 7 YCIo MiXKHapOIHO-IIPaBOBY CUCTeMY e(deKTUBHOIO.

Ha mepexoHaHH: psiAy AOCTIIHMKIB, SIKi BUKOPUCTOBYIOTh TEOpPilo irop, amsaeMa B g43HS He Mae
CVICTEMHOTO XapaKTepy, a TOMy MOJKe JIMIIIe 3acTocoByBaTnch ad hoc, amke y camin ayiemi mimeTbes mpo
OJTHOPa30Bi BiTHOCMHM, 1 CTOPOHM He MaroTh HiSKMX IIiJICTaB [JIsd CIIiBOpalli, TOMY y AOCIT)KEHHAX BCe
JacTille moYmMHae 3 SIBJISATHUCS 1 OfHa I'pa, IIoIIpaBa BXKe CUCTEMHOTO XapaKTepy.

Y rpi «flcTpyd — romyOka» KoXKeH rpaBellb BBaXKa€ 3a HalIKpallle BUKOPVCTOBYBATV OHY CTpaTerilo,
SIKy YacTO Ha3MBaIOTh «ACTPyO», ajle TiJIbKM B TOMY BWIIQIKYy, SIKIIO iHIIMI IpaBellb I'pac 3a iHIIOIO
cTpaTeriero — «roiyOka». IloBepTatounce g0 cka3aHOTro, 3a3HAYMMO, HaIPMKIIaZ, IO y I'pi «cTpyd —
royOka» 0OmMaBi CTOPOHM AiIOTE CAMOCTIVIHO, He PO3AUIAIOUN MiXK cOO0I0 ITeBHY cdepy, i MOXyThb JOCATTI
PpiBHOBaru IUISIXOM KOOPAMHALIIT: OffHa AepXaBa Oepe Ha ceOe 30008’ s13aHHS AiATN B O1HIN 31 cdep, a iHIIIA
IepXxaBa obupae gjia cebe iHITy cdepy, omHAK MOXKHA JOCATTU CTiNIKOI piBHOBarm 3a JOIIOMOIOIO
KOMYHiKallil Ta KOOpAMHaII1 .

SIKIIIO TIepeHOCUTH IO TPy Ha MiXKHapOAHO-IIPaBOBY IUIOMIVHY, e Oy/e o3HadaTy, 110, HaIIPWKIIaj,
y BUMAAKYy yKJIaJeHHs yrOAu JBi CTOPOHM MOXYTb B3SATU Ha ceOe 3000B’s13aHHH, SKIIO OJHA 3 HUX
IOpyIIy€e IOTOBip, iHIIa Ma€ IIpaBoO Ha BiAIIKOmyBaHH: 30MTKiB. 3arpo3a BiAIIOBimaJIbHOCTI 3a0Xx04ye
IOTPUMYBATHCA HOPM i, TaKMM YMHOM, CIiBIIpaIfoBaTy. MOXIIMBICTh BUKOPVUCTaHHS 000B I3KOBIX
IIOTOBOPiB 3MiHIOE I'Py B OAHY [il0 Ha BUCTaBy 3 ABOMA [isIMM, B fAKiVl Ti, XTO IIOPYIINB 30008’ I3aHHI
YIPOIOBX IepIIol Aii, TOBMHHI BiIIIKomyBaTH 30UTKM B APYTint Iil.

I Bce x TakmM, He AMBIISYNCH Ha HasIBHI CJTaOKi CTOpOHM, PV BUKOPVCTaHHI X METOZIB, XOTisIocs 6
3a3Ha4YMTH, 10 KJIaCMYHI MeTOM JeyKIil 1 iHIyKIlii He JO3BOJIAIOTh CCTEMHO PO3IJISHYTU IIPaBoOBi Ta
1I03apaBOBi YMHHMKY, IO BIUIMBAIOTh Ha (POpMyBaHHS i epeKTMBHICTh MiXKHapOZHOTO 3BMYal0, TOMY



3aCTOCYBaHHS METOLy irop, a came — IWJIEMU «yB sSI3HEHOTO» Ta AVJIeMU «ACTpyOa i roiyOKi» I03BOJISIIOTh
3pO3yMITH OKpeMi KJIIOUOBi actieKTv popMyBaHHs Ta PyHKIIIOHYBaHHS MIKHAPOIHOTO 3BIYAl0.

Ilepmra rpa mo3BosIsie BUSBUTM OCOOIMBOCTI MOBEiHKN Aep KaB PV CTBOPEHHI 3BMYaeBOl HOPMU Ta
npoaHaJlisyBaTu opinio juris y mpomy pospisi. [Ipyra — jgae MOXJIMBICTh BCTAaHOBUTHU peaibHe
CIIiBBiTHOIIIEHHS POJIi BeIMKVIX Ta MaJIVX JIepXKaB Ipu popMyBaHHi 38mdaro. Lle, y cBoro uepry, mo3Borise
TOBOPUTU IIPO Te, IO IpaKTUKa Ta Opinio juris BeJMKUX JepKaB BillirparoTh IOMITHIIYy poOJIb Y
dopMyBaHHI 3aTaJILHOTO MXKHAPOIHOTO 3BMYal0, TOMI K IIPaKTHKa Ta opinio juris Maimx mepskaB MOXYTb
B3arajli He BpaxoByBaTHMCs. Y iVl CUTyallii caMe BeJIVIKi epkaBy 3a0e31euyIoTh HEeIIOPYIIIeHHS 3B19aeBol
HOPMW MaJIIMU JlepKaBaMW, IO CIIPWsIE€ CTaOUIPHOCTI MDXXHAPOIHOI CYCTEMU Y LIIJIOMY.

Bce BumeHnaBenmeHe € nuire OTIsiA0BOI0 CIPOOOIO0 OKPeCIUTV IpobIeMy i He MOXe BBaXKaTWCH
3aBepIIeHMM HayKOBUM HOCIIIKeHHSIM IIboro nuTaHHd. OpgHak, 6e3 3aiBol copoM I3IMBOCTI, CITif
3a3HAYNUTH, 10 epeKTMBHICTh MIKHAPOIHOIO IIpaBa 0arato B YOMy 3aJIeXXUTb Bif, METOMOJIOTII, AKY MU
BUKOPMCTOBYEMO U1 Mi3HAHHS 00’ €KTMBHOI MiXKHapOIHO-IIPaBOBOI peaIbHOCTI.

YkpaiHCbkuii yaconuc mMixHapoaHoro npaesa Ne 1-2/2012
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