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CneuBunyck: NMpaBa noanHm

Cy4acHI BUKJIVIKM Ta 3arpo3m
CBITOBOMY CIIIBTOBapVICTBY 1
1po0sieMu 3a0e3reueHHs peastizariil
IIpaB JIIOVHN B yMOBax IJ100asti3ariii.

Y cTaTTi po3rnapaloTbCs i aHani-
3YyI0TbCS BUKJIKU Ta 3arpo3u
Cy4acCHOro CBiTY, iX BIUJIMB Ha CTaH
LAOTPUMAHHS OCHOBOMOJIOXHUX
npae i cB0604 NIOANHU B yMOBaXx
rnob6anisauii. ABTOp CTaTTi BUCBIT-
noe dpinocodpcbKo-CBITOrNAOHI
niaxonmn 3’ACyBaHHA CYTHOCTI LlMX
3arpo3, iXx B3a€MO3B’A30K 1 B3ae-
MO3anexHicTb 3 MiXKHapoaHo-npa-
BOBOIO pernamMeHTaLli€lo yHiBep-
canbHUX NMpas JI0ONHN.
AKLEHTYETbLCS yBara Ha pocnin-
>XKEeHHi Nnpobnem 6e3nocepenHbOi
peanisauii Mi>KHapogHO-NPaBOBUX
aKkTiB, WO 3aKpinunu Ta perynio-
I0Tb YHiBEpCasbHi Npasa JloANHN
AK 3arajibHONMIOACLKI LLiHHOCTI;
nowyky epekTuBHUX GopmM ix
noganbLIOi peani3auii Ta MiHiMi3a-
uii 3rybHMX BNAMBIB BUKINKIB
3arpo3 y HaWwoMy CbOroAeHHi.

The article reviews and analyzes
threats and provocations of mod-
ern society and its influence on fol-
lowing the fundamental human
rights in conditions of globaliza-
tion.

The author of the article describes
the philosophical worldview
approaches of the essence of such
threats and its interrelation and
interdependence with international
regulation of universal human
rights. The article emphasizes on
the researching of problems of
instant realization of international
acts that regulates universal
human rights as pan-human val-
ues; also the current article
emphasizes on searching of effec-
tive forms of further realization of
human rights and on minimization
of noxious influence of threats and
provocations nowadays.

ITocranoBKa mpobemn. Y cydacHMX yMoBax rrobastisallil cBiTy, BUK/IVKIB i 3aTpo3 CBITOBOMY IIPaBOIIOPSIKY

TIPOCITIAKOBY €THCS B3a€EMO3B’SI30K Ta B3a€EMO3aJIeXKHICTh IXHBOTO 3TyOHOTO BIUTMBY Ha CTaH JOTPVMAaHHS OCHOBOITOTIOXK-
HVIX TIpaB i cBOOOT TOAVHY, 10 00YMOBITIOE HaraIbHYy TToTpely y BiTHaviIeHi 71 3ampoBa/KeHHi B MiXKHapOHO-TIpa-
BOBY IPaKTUKy edeKTMBHIX MeXaHi3MiB iX TofasbITol HemTpasTisariil, MiHiMi3aril 3ry0HMX HacTiIKiB M1 CBiTOBOT
ITpu oMy mpo-
1ec popMyBaHHS Cy9acHOTO MPaBOPO3YMiHHS BMMara€ HOBOTO OCMMVCIIEHHS CYTHOCTI yHiBepcaTbHUX CTaHIAPTIiB

CIIIIBHOTM, FapMOHIi3aLii Ta ONITHUMI3allil SK 3araJIbHOCY CIIJIbHUX TaK 1 MDKHAaPOIHMX BiJHOCKH.

TIpaB JTIIOIVHY FK 3aTaTbHOTIOACHKIIX ITIHHOCTe! Ha OCHOBI (irTocodChKO-CBITOTIAIHVIX TTO3NIIIN Ta 3arajlbHO TyMa-
HicTraAMX 1iHHOCTen. Lle croHyKae MOMIYKY Ta PO3IMIMPEeHHIO MIXHAPOIHMX IMPaBOBUX POPM I BUPIITeHHS
HUHIITHIX Tpo6JIeM MoIaIbIIIoTo /TieBoro 3abe3nedeHHs peastisariil mpas JTIOAWHYN B yMOBaXx rmto0astisariii cBiTy, amek-
BaTHOIO i CBOEYACHOr'0 pearyBaHHs Ha BUKJIMKM V1 3arPO3M CBITOBOMY CIIiIBTOBapUCTBY.
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NMpaBa NOANHN —KOHLEeNTyanbHi Nigxoan
i icTopis cTaHOBNEHHS cyyacHOi mapagurmu n

Boprouac ctig 3a3HaunTy, 10 B CydacHil HayIli MDKHapOJHOTIO IIpaBa HeqOCTaTHLO yBaryl IIPUIIeHO aHaJli3y
CY9JacHMX BUKJIVIKIB i 3aTp0o3 CBITOBOMY ITPaBOIIOPSI/IKY, B3a€EMO3B 3Ky Ta B3a€M03aJIeXXHOCTi IXHBOTO 3TyOHOTO BITIN-
By Ha CTaH JOTPVMaHHs OCHOBOIIOJIOXXHUX IIPaB i cBOOOT, JTIOAMHY; TIONTYKY ¥ 3allpoBa/KeHHi B MiXKHapOTHO-TIpa-
BOBY IPaKTMKy edeKTMBHUX MeXaHi3MiB X TofaspITol HemTpastisariil, MiHiMizaril 3ry0HMX HaCTiIKIB M1 CBiTOBOT
CIIUIBHOTM, TAPMOHI3allil Ta ONTMMI3aLil K 3ara/IbHOCYCIJIbHUX TaK i MDKHAPOIHMX BiIHOCMH; CTBOPEHHIO HaJIeX-
HVX YMOB JI7IsI 3a0e3medeHHs 71 epeKTMBHOI peartiallii TpaB JIIOAMHMN.

Merta crarTi Torsirae y crpobi aBTopa 3 HOBUX isTocodCHKO-CBITOTISTHNX TO3UITIT BUCBITIMTH Cy9IacHy CyT-
HICTb yHiBepCaJIbHMX CTaHOAPTIB PaB JIOAVMHN SIK 3arajlbHOJIOACHKIX LIHHOCTEV, SIKi MOXYTh V1 [IOBVHHI CTaTy [JIs
CBIiTOBOI CITUTPHOTY OCHOBOTIOJIOKHMMY MIKHapOTHMMY 00’ €HaBUMMM TIiIBaTMHaMM Ha ITUTSAXY Ji€BOTO TPOTVICTO-
SIHHSI, aJJleKBaTHOIO i CBO€YacHOro pearyBaHHs Cy4acHMM BUKJIMKaM Ta 3arpo3aM. Lle cioHykae IomyKy vt 3arposaj-
JKeHHIO CyJacHVX MDKHapOJHVIX TTPaBOBUX (POPM IS BUPINIeHHS HUHIITHIX Tpo0ieM IoJaIbIioro epeKTIBHOTO
3abe3medeHHs peartizariil mpas JIIOAWHM B yMOBaX Ty100astiarii cBiTy.

Buxnan ocaoBHOro marepiany. Hanpukinii MyuHyI0ro cTopiuds JIFOICTBO 3BUIBHMIIOCH Bifl TMCKY ie0sI0TiuHOo1,
TIOMTITVYHOI Ta BOEHHOI KOH(MPOHTaIIil JaciB xomomHo1 BivtaHM. OgHaK, CIIOIiBaHHS Ha PIillydYuil MPOpwWB 10 HOBOI,
GinTeIT Ge3revHOI CUCTEeMM CBiTOBOTO yCTpOIO, TIOKM He cTBepAmInch. Ha 3MiHy 3arposi ToTaapHOTO SiepHOTo 3HU-
IIeHHS OVBUTi3anil Tpuynum HOBi 3arpo3mn i BUKIIMKY, 3arOCTPWINCE IIPpo0IIeMy 3a0e3IedeHHs peajlizallii IIpas JIIOa-
HM, 1110 3yMOBJIeHi rio0atizariiero. Ile Tepopmsm i cemapaTisM; HaIliOHATEHWT, peIiTivtHMI Ta il popMu ekcTpe-
Mi3My; TOPTiB/II HApPKOTWMYHMMM 3acobaMm i opraHisoBaHa 37TOUYMHHICTE; perioHaTbHI KOHQIIIKTY Ta 3arpo3a ITOIIv-
peHH: 30poi MacoBOTO 3HWITIEHHS; HaAMipHe MaTepiabHe 30aradeHHd i KOHIIeHTparlis ¢piHaHCOBOTO KaTliTamy oKpe-
MVIMW 0CODaMM 71 yrpyITyBaHHAMM; PiHaHCOBO-eKOHOMIUHI KpM3M; eKOJIOTiuHi KaTacTpodu i emimemil.

Bci 11i mpoGrieMu icHyBanu 11 paHiltie, oTHaK B €IIOXy I7Tobastisallii, Ko CBiT cTaB OifTbIT B3a€MOTIOB I3aHVIM Ta
B3a€MO3aJIeXKHVM, BOHV IIBUIKMMY TeMIIaMV TTodaan HaOyBaTu yHiBepCaIbHOTO XapaKTepy, peaabHO 3arpoXXyloun
perioHanbHIN, a HepigKo 7 MiKHaponIHin Oesmerti Ta cTaOUTHPHOCTI, BTPYJalounch Y HOBCAKICHHE XUTTS MiTbIpIiB
JTIOIeVI, HePiIKo HeXTyI0un OCHOBOIIOJIOKHVIMY ITpaBaM¥ JTIoAnHM. TTofil ABaIISTOro CTOMMITTS 3MiHMIN OaraTo ysB-
JIeHb TIPO IPiopUTETV MiXKHapOIHOI Oe3mekn. BinpImticTs AMCKycilt Ha 1170 TeMy 3apa3 PO3TOPHYJINCS HaBKOJIO ITMTaH-
Hs afjanTariil icHyloumx MiKHaPOIHMX CTPYKTYp Oe3meku 0 HOBMX BUKITMKIB Ta 3aTp03 CyJacHOCTi Ta ITpo0JIeM BCTa-
HOBJIEHHSI HOBOTO CBITOBOTO TIOPSIIKY, KM Tlepeioadae TIeBHMVI Ieperis TpaguIiitHX Mi>KHaPOTHVIX HOPM i ITpa-
BWI HOBEAIHKI CYBePEeHHIX [IepXKaB.

IMpvmEmymosa pyica JaHOTO Mepiofy TOIATae B TOMY, 10 Ha 3MiHy JOMIiHaHTH IJTOOaIbHOI 3arpo3y IIPUTIIIIa Maca
TIOTEeHITiITHVIX 3aTPO3: MEHITIOTO MacIITaly, ajye Ipu ITbOMY JOCUTE CePO3HMX 3a CBOIMM HaCTiIKaMM TS MXKHapO/I-
HOTO MUPY ¥ CTabITbHOCTI, TaKMX, IO 3a¥ilaroTh iHTepecy GaraThox Jiep’kaB. 3a TaKMX YMOB CTBOPEHHs e(eKTMB-
HOI cycTeMM MiXKHapOoIHOI Oe3reky BuMarae 006'eKTMBHOI, 0e3ITOMVITKOBOT OITIHKY MOXIJIVMBYMIX BHYTPIIIHIX i 30BHIII-
HiX, BOEHHUX Ta HeBOEHHNX 3arpo3. Cepes] HEBOEHHMX 3arp03 HaOITBITT Hebe3IeKy JIyIsl €BPOIIeTIChKMX KpaiH (B TOMY
umcrti Kpate HenTpampao-CxinHol €Bporm) MOXYTE SBJISTH: PO3BUTOK €KOHOMIUHOT KPM3M B KpaiHax, SKi BXOAVIIN
1o ckagy CPCP, TakoX y CXiTHOE€BPOIIEICHKMX AeprKaB; 3pOCTaHHs 0e3po0iTTs; eKoJoTiuHi Herapas/y, ITOB'sS3aHi 3
HOpPYIIeHHSM IIPUPOLHOIO CepeoBUINa y BeIMKIX pafioHaX K Ha 3aX0fi, Tak i Ha cxoi €Bpory; IOIPeHHs HOBYX
BUIiB HAPKOTUYHMX 3aC00iB; IOMMPEHHs HOBVX BUIiB 3aXBOPIOBaHb, SKi BaXKKO MiTafoTecd gikysarmio (CHII, atn-
TI0Ba ITHEBMOHId TOITO); leMorpadiuHmI CcTiafl; 3aHerTa, TpaJITiiHOT Mopasli 7 TyXOBHOCTI; TTiIMiHa 3aTrajIbHOITIONICH-
KMX LIHHOCTe i KyJIbTYpHMX Hag0aHb JIIOOCTBA CYCHUIBHMMM BUKPUBJIEHHSIMIU iHAMBiIyaIbHOI CBIOMOCTI 11 cy6-
KyJIBTYpOI0; HEeKOHTPOIhOBaHa MIrpariis 3 KpaiH «TpeThoro cBiTy» [1, c.64].

Tinpxy Ha mifcTasi TIMOOKOTO aHaMi3y ¥ TOYHOTO MepeOadeHHs peaTbHMX BOCHHUX Ta HEBOEHHWX 3arpo3
MOJKHa 3aIT00Ir TV BUIAKOBOCTI, TPaBMIIFHO PO3paxyBaTy M PO3IIOAUTNTY ITOTEHIiVIHI pecypcu iep>kaB, OpraHizyBa-
TV HafitHy 000poHy €BpOIIerICEKOTO CITiBTOBaPVICTBA 3 MiHIMaTbHVIMV 30MTKaMU JI71s eKOHOMIKM 11 eKOJIoTil, Harrpa-
moBaTy e€peKTMBHI MexaHisMm 3a0esmedeHHs peastisarlil mpas oguaM. ITpy cTBopeHH] HOBOI crcTeMu Oesrexkn y
€spori (B Tomy uncni y HenTpamsao-CximHinn €8porri) BapTo TakoX 6paTw A0 yBarm cTaH CycimHix 3 €sporroro perio-
HiB, XapaKTep BOEHHMX Ta HEBOEHHUX 3arpo3, 3MaTHMUX AecTabimisyBaTty Mup. Y IIiJIoMy OIliHKa XapaKTepy MOXJIVI-
BVIX 3aTpo3, TIepeyCciM BOEHHNX, TTOBMHHA CITMPATHC Ha TaKi BMCHOBKM: TTO-TIepIle, 3pocTac HeOesmeka BHYTPIlIH-
bOJIepKaBHMX KOHMITIKTIB; MTO-ApyTe, MiXkKAepkaBHi BifHM Ha €BPOIEVICKOMY KOHTMHEHTI y MaltOyTHbOMY Majlovi-
MOBipHIi; MO-TpeTe, 30epiraeThbcs 3arpo3a /I7Is BCiX JepkaB 3a MeXXaMW €BPOIIeVIChKOT0 KOHTUHEHTY, TOJTOBHWM UMHOM,
3 60Ky ToTariTapHMx pexxumis biamsekoro Cxomy 11 Asii. 3arajom TpaguIHiHVIMY IKepeslaMy BOEHHOI HeOesIeKn €
TIparHeHHs 0 TeTeMOHil, TepeBara B CTpaTeTigHMX Ta AJePHMX 030POEHHSX, eKCITaHCiOHI3M, KU IpUTaMaHHWUI
OKpeMMM fep>KaBaM. 3'IBVUIVICS VI HOBi BUKJIVIKM Ta 3aTPO3U CTabiTbHOCTI Ta CTasIoMy COITia/TbHO-eKOHOMIYHOMY PO3-
BUTKY B cycrinbcTei. Ha piBers Gesmexyu Ha cygacHOMY eTami CBITOBOTO CYCHiTBHO-eKOHOMIUHOTO PO3BUTKY BIUIVI-
BAOTh TaKi CBITOBI 3arpo3m SIK TeHOEHIIid 10 3POCTaHHS KiTBKOCTI JIOKAJIBHMX KOHMJIIKTIB, pO3IINpeHHS Mi>XKHAPO/-
HOTO TePOPU3MY, [IJIsI IKOTO He icHye KOpoHiB, PopMyBaHHS MOTYTHiX He3aKOHHMX 30pomHMX dpopMyBaHb, PO3Kpa-
TIaHHA SAePHUX MaTepiaslib i HOIMMpeHHs SIepHMX TeXHOJIOTIN, HasBHICTh CTpaTeTiuHMX 030POEHD B arPeCcMBHIIX CIIL.
Taxox 17106a5Ti3yI0ThCs ITPOTIec OpraHiz0BaHOI 3JIOYMHHOCTI i PO3TIOBCIOMKeHHS eTHIYHMX KOH IIIKTIB.
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CkymafHICTb pO3B'sI3aHHS BUITe TIepeslideHnX 3arpo3 Ma€ HacJIiIKOM Te, IO Cy9JacHa CrcTeMa MiXHapogHoi Oes-
mekm Oy/IyeThCsl Ha IPWHIIUIIAX: 3aTaJTbHOTO XapaKTepy i OTHaKOBOTO piBHA Oe3IeKu yTd BCiX KpalH, He3aeXXHO Bif
IXHBOT POJIi Ha CBiTOBIVI apeHi; Mi>XHapOTHOTO CIiBPOOITHMIITBA Yy BUpileHHi TpobieMm Oe3rmekn Ta KOJIeKTUBHICTD
TIivI TIOZI0 YCYHEeHHsI arpecil; HefToCTaTHICTh TiTbKM CMIIOBUX 3ac00iB MiATpMMaHHS MUPY; BUCOKWI CTYTIHB TOBipM B
MDKHAPOFHUX CTOCYHKAX, BIIKPUTICTE i ImMpicTs y MKHaPOIHIVI TOIITHUII, CUCTEMHUI XapaKTep Mmo0ymosu Gesre-
Ku [2, ¢.97-98].

ITpm 11pOMy TIpoTiec popMyBaHHS CYy9IacHOTO ITPaBOPO3YMIiHHSI BWMMara€ HOBOTO OCMVICIIEHHS CyTHOCTI yHiBep-
CaJTbHMX CTaHAAPTIB MpaB JIOAVHM K 3aTaJTbHOMIOACHKIIX ITIHHOCTe Ha OCHOBI (ilTocodChKO-CBITOTIISHMX TT03M-
IIi71 Ta 3aTaJTbHO TYMaHiCTMYIHMX ITiHHOCTeT. Lle crioHyKae TOITyKy Ta pO3IMPeHHI0 MXKHapOTHMX ITPaBoBUX hopM
TI7IsT BUPIiIIeHHd HUHINTHIX TTpo0JIeM ITOJIaTbIIioro /Ti€Boro 3abesmedeHHs peasTisariil IIpas JTIIOAMHN B yMOBaX I100a-
Ji3alii cBiTy, aJeKBaTHOTIO i CBOEUACHOTO pearyBaHHs Ha BUKIIVIKM VI 3arpO3M CBITOBOMY CIIiBTOBapUCTBY.

3MiHa eTrrox BCeCBITHBOTO PO3BUTKY, 00'eKTVBHa HeOOXiTHICTE TTepexoy 10 HOBOI MIXKHapOIHOI IOMTITUKY Befie
IO 3MiHV CTPYKTY PV Mi>KHapOIHOI Ge3TeKy, TOMY oI CyKyITHOCT] KpaiH Ha 3aMKHeHi BiICbKOBO-TTOMTITUYHI O710Kw,
BiVICEKOBI KoasiIlil, po3mopin ccpep BrmmBy, OasaHCyBaHHS Ha TpaHi BiVTHM i MUpYy, piBHOBara 030po€Hb Ha SIKOMOTa
BVICOKOMY PiBHi BBaXKa€ThCsI CHOTOJTHI 3aJTUIITKOM CTapoi CrCTeMM De3IeKM Uy «CTapyM eTartioM» CBiTOBOTO TTOPSIIKY.

Ha mouatky 21-r0 cTOMITTS HavIOLIBIIT BiNITOBiIHOTO 117151 BUPIIIeHH: 3aBaHb, 1110 CTOSTE Ieper], CyJacHWUM CBiTo-
BVIM CIIiBTOBaPVMCTBOM, € KOHIIEMIIisl KoorepaTnsHOI Oesnexn. KoomepaTnsHa OesIteka € cTpaTeTiqHMM ITPUHITUIIOM,
CIIPSIMOBaHMM Ha JOCSATHEHHS MeTU IUIAXOM Yrof, a He mpumycy. [Ticis 3apepiieHHs «X0JIOQHOT BiliHM» 3'SBUIIacs
HOBa KOHIIeTIisg Oe3rekw, B gKiit 3pobrero cripoOy mo30yTvics craAmHM HelloJaBHbOTO MIHYJIOTO i TTIepemT Bif
KOHMPOHTAIIIT 710 CTIiBpOOITHMITTBA, Bifl 3a/IAKYBaHHS JI0 TTepeKOHaHHS, Bil TOCT(haKTHOTO pearyBaHHs Ha KOHITIK-
TV JI0 3amo0iraHHS X BMHMKHEHHIO, Bill TA€MHOCTI 4O TPaHCIIAPeHTHOCTI, Bil OJHOCTOPOHHIX HiMl IO KOOIleparlil.
Taxoro cTasa KoHIIemIis Oesreky Ha 6asi ciBpobiTHMIITBa (KOomepaTrBHa OesIeka), 3alTpoTIOHOBaHa CITiBpOOIiTHM-
xamm bpyxkiarcekoro ircruryTy CIIIA B 1992 porii E. Kaprepowm, V. ITeppi ta Ix. CTevrHOpyHHepoM, sIka cTaja HUHI
TIOCUTD TIOMyJIsIpHOTO. Y cBOitt my0brtikartii «Hosa KoHIIemnIIisa KoonepaTBHOI Oe3mmekv» BOHY 3aIIpOTIOHyBasIM CIIVIpa-
THUCS y TIOTTIsIIlaX Ha Oe3IeKy Ha pO3yMiHHS TOTO, IO «KaTasli3aTOpHOMY KOHMITIKTY» MOXKHA 3arI00irTy He JIVIIIe CTpu-
MyBaHHSM uyepes3 3a/I1KyBaHHs, ajle TaKOXX KOOIlepaTUBHMMI IIPeBeHTUBHIMM 3axofamiut. Binrak, nmepecrasurm akieH-
TV B IJTaHyBaHHI 0e3MeKu 3 MiITOTOBKM A0 MPOTHU/il 3arpo3aM Ha 3armobiraHHg BMHMKHEHHIO TaKMX 3arpo3» [3].

Amnasisyroun 3aIrpoIIoHOBaHy KOHIIeNTIIifo Oe3mexkn Ha 0asi cmiBpobiTHMITTBA, Ha HAII ITOTJISA, MOXHA 3pO0UTH
TleKisTbKa BVICHOBKIB: TIO-TIepIile, TeOpeTndHe OOTpyHTyBaHH: i po3pobka KOHIIeNIIil MiXkHapogHo1 Oe3rmexkn came
Uepes CHiBpoOITHUITTBO CTaIV MOXITVBVIMM JIVIIIE ITiC/Td 3aKiHUeHHd imeorroriunoi KoHdpoHTatii Cxomy Ta 3axomy;
TIo-7ApyTe, TaHivt cucTeMi 6e3ITekn BIIacTMBi TaKi OCHOBHI xapakTepucTuk: 1) Tpr3HadeHa /1715 3arrobiraHHs BilTHaM;
2) He CIPSIMOBY€TBCS IIPOTM KOHKPETHOI iepKaBy abo Ipymu Jepykas; 3) MOXIIMBa TPV yCBiMOMIIeHHI ii yJacHMKa-
MM CITLTPHOTO MaiOyTHHOTO; 4) OCHOBHVM MeTOIOM € KOHTPOJTh Hajl 030pOeHHM i po330poeHHs, (POpMyBaHHS CHICTe-
MU B3a€EMO3aJIeXKHMX 1 B3a€MOIII0UNX MIKHAPOIHMX PeXMMiB Oesrexi; 5) Mae BUMCOKMVI CTYIIHb icTHTYyasIi3amii KoH-
TaKTiB, X0 HasgBHICTh iHCTUTYTiB HEOOOB's3K0Ba; 6) CIIpHsie BUPOOIeHHIO CIUTEHVIX HOPM Ta iTeHTUYHOCTi; 7)
KOHKpeTHa ifleos1oris He € HeoOXiTHOIO YMOBOIO JIJIsl CTBOPEeHH:T a00 PO3BUTKY KOOITepaTMBHOI CHCTEMY, ajie BOHa po3-
ITMPIOE KOJIO MOXJTMBOCTEVT IS BCiX YUaCHMKIB CUICTeMU; TIO-TPeTe, CUcTeMa KOJIeKTMBHOI Oe3Imekn 3a JaciB XOJIofI-
HOI BivtHM i KoomlepaTvBHa Oe3Iteka MaloTh HM3KY ITeBHMX BimMiHHOCTeT [4, €.97-98].

Ortxe, HOBa T7T00aTbHA CHICTeMa Oe3reKk (POPMYETRCS IIUISIXOM TTeperoBOpiB 7 IO/ MO 3arajbHi 11T, HopMu
IHCTUTYTiB, IPWHITNITIB i MexaHi3MiB BperyIroBaHHs rocTpyx KoHiKTiB. CricTemMa CITiTEHOT KOOTIepaTBHOI Oe3rre-
K11 0a3yeThCst Ha BiIKPWUTOCTI, TOBipi, TpaHCIIapeHTHOCTI i lepe0adyBaHOCTi; Ha CITiBpPOOITHUITTBI 1 rapaHTisaX, Ha 3av-
HaTocTi [5]. Haspani eTeMeHTH BXXe 3HAITUIN CBOE BiTOOpaXXeHHS B [TisUTBHOCTI iCHYIOUMX CTPYKTY P Oe3rexn (romoB-
arM yrHOoM OOH): B Mexxax opramrisariivt 3 6esmexn i criispobiTamIITBa B €8pomi (OBCE), a Takoxx HATO; y mporpam-
HOMY acollifoBaHHI mapTHepcTBa 3 KpaiHamu LenTpansHoi i CxigHoi €epornm B pamkax CXiTHOEBPOIIEVICEKOTO COI03Y
(CEC), y mismpHOCTI €BpomerichKoro corosy (€C), a TakoX pafi iHIMX MibXkHapomgHMX opraHizarin. Tomy menai 6ims-
IIIe KpaiH CBiTy Mpar"yTh peaslisyBaTy 3aXVICT BJIaCHOI Oe3IIeKy He CaMOCTIiTHO, a B KOaJIillii 4M CO¥03i 3 iHImmmMu mep-
JKaBaMW, OCKiJTbKV He MOXYTh CaMOCTIITHO TapaHTyBaTV cobi rimami pisers Oesmexm [6, ¢.208].

Ha croromHinHiv gac Ha 3MiHy ITOMiHaHTI I7100aIpHOT 3arpo3M MPUVIIIIa Maca TIOTEHIIITHMX 3arPO3 MEHIIIOTO
MactmrTaly, ajme TIpu IIbOMY TOCKUTH CePUVO3HUX 3a CBOIMM HaCTiIKaMV [T MiXXHapOIHOTO MUPY ¥ CTabiTbHOCTI,
TaKMX, IO 3a9iMafoTh iHTepecn GaraThox Aeprkas. [lo HMX MOXXHa BiTHeCTV: IIparHeHH: JI0 TeTeMOHil, TlepeBara B CTpa-
TerigHNX SOepHMX 030POEHHSX, eKCIIAaHCIOHI3M, MIKHaponHI KOHQIIKTY Pi3HOrO piBHS; MDKHAPOTHUI TEPOPMU3M,
rrrobasTi3oBaHy OpraHizoBaHy 3JI0YMHHICTE; KOHTpabaH/Ia 30po1, HapKOTHKiB To1mo. ToMy depes TaKy BelIMKy KiTbKiCTh
HebesIeK 3aopyKoro eeKTUBHOCTI CCTeMM MiXKHapOIHOI Oe3MeKy cTae JOCATHeHHs 3TOAM MiX yciMa HapomaM.
3Bakaroum Ha CKJIaJHIiCTh i 6araToaceKTHICTh MKHapOIHOI Oe3mexn, BOHa yKe He MOXKe PO3IJISIATHUCS gK SBUIIE,
III0 CTOCYETHCS JIVITIe OJTHOTO Cy0'ekTa MIXXKHapPOTHMX BiTHOCHH, a SIK KOHIIMITis yciel MibXkHapomHOT crucTeMm.

Ha mipcraBi HaBeeHOro cj1ijf KOHCTaTyBaTH, 110 3a OCTaHHI POKM CBIT B LIJIOMY, TaK i HalliOHaJIbHI Jep KaBu, 3iTK-
HYJIVICE 3 HU3KOIO HOBVIX BUKJIVIKIB, SIKi CTBOPIOIOTE 3arpo3y OesIerti, po3BUTKY Ta 0JTaroIoIyyIdio IpOMafistH, HeXTYIOTh
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i HiIBeJIIOIOTB 3ajleKJIapOBaHi CBITOBOIO CIIJIBHOTOIO OCHOBOIIOJIOXKHI ITpaBa JioguHM. BogHouac crucremMa Mi>kHapop-
HOTO IIpaBa IPOeMOHCTPpYyBasla CBOIO CIabKicTh mepeyt oOImadsM IMX BUKIVKiB. BoHa MOBiTbHO 71 Tasteko He 3aB-
XTIV a/IeKBaTHO pearye Ha HUX, SK HaCTiIOK, CTBOPIOIOYM CePIO3Hi MpobIeMyt CBiTOBOMY PO3BUTKY, CTaOLIBHOCTI,
Gesmerri, 3abesnedeHHI0 peaisalii IIpas JIIOOVHN B CyJaCHOMY CBITi.

B cygacHoMy cBiTOBOMY T7T0OasIi3aIliiHOMY ITpoIieci cTae 0UeBMIHOIO ITOTpeba BIOCKOHAIeHHS MeXaHi3MiB MiX-
HapOJHOTO MPaBOBOTO PeTyJTIOBaHHS, sIKi JO3BOIIATh CBOEYACHO 11 e(peKTMBHO BiTIOBimaTy Ha BUKIIMKY Ta 3aTPO3ML.
[Tpu mpoMy cmcTeMa MiXKHapOIHOTO ITpaBa TOTpebye BIOCKOHaTIeHHs Ta AWHaMiKy, o0 BoHa Halysa 3maTHOCTI
CBOE€YACHO imeHTNdIKyBaT 3arpo3n i BUKJIVIKY, CTBOPIOBATY epeKTMBHI ITpaBoOBi Ta iHCTUTYIIiIHI 3ac00M IXHBOT TTPO-
mnail. Boonouac, Heobxidno nepeocmucaumu cymuicmes yHibepcasvnux cmandapmib npab a00uHu AK 3a2446HO-
A00CHLKUX YIHHOCIMe N, AKI MOXKYMb 11 HoBuHHi cmamu 044 cB6imoBot cnirbHomu 0cHOB0N0A0HHUMU MIXHCHAPOOHUMU
00’ednaBuumu nioBasunamu Ha waaxy 0ie6oeo npomucmoanuns, adekBamnozo i c6oeuacnozo peazyBannsa cyuacHum
Buicauxam ma 3aeposam. Ile cnonykae nowyxy it 3anpoBacdKenHno cyuacHux MirkuapooHux npabobux ¢popm 041 Bupi-
uleHHA HUHIWHIX npob.aem nodasvuioeo epekmubrozo 3abesneuenns peasizayii npab 1100unu 6 ymobax eaobaaiza-
yii cBimy.

IpaBa mogyHM i TpOMaAgHMHA MalOTh OCOOIMBY 3HAUMMICTD Y KUTTi CyCITisTbCTBa. BOHM CTBOPIOIOTH MificTaBM
771 (POpMyBaHHS TIOTIITUYIHOI CUCTeMM i BCTAHOBJIEHHS CTaHAAPTiB MO TUYHOT JIETiTVIMHOCTI. Tx ocobsmBa 3HAUM-
MiCTB Y >XUTTI CyCIIJIbCTBA O6yMOBJ‘IeHa e i TMM, 10 BOHM COPMSIOTh KOMYHIKaLil MiX iHOuBigamu i comiaibHMMM
TpyTamu, MiXK 0COOMCTICTIO i leprkaBoio. Hepo3yMiHHA 1T50T0 YHEMOXKIMBITIOE a/IeKBaTHY OIiHKY BCi€l crcTeMm CKITaji-
HUX IIOJIITUYHMX, COIliaJIbHMX, €KOHOMIYHVIX, MDKHaPOIHMX BiTHOCMH, He CIIPYsI€ 3BIJIbHEHHIO JIIOAVHM Bill HagMip-
HOT 3aJIeXXHOCTI Bifg, gepxapu. [1pasa jrogyHn i rpoMassHMHA € BMU3HAYaJIbHMM YMHHMKOM CTaTycCy JIIOAVHU B CyC-
MiTECTBI 71 IMBiITi30BaHOT AisSUTBHOCTI IO/, 3a0BOJIeHH iX TToTpel i iHTepecis. Peasisariiss KOHCTUTYIIITHNMX TTpaB
i cBOOO, JTFOIVHY 71 TPOMaZIsIHMHA HeMOXJIMBa 0e3 epeKTMBHOI opraHi3allilffTHO-BMKOHABYOI Tis/TbHOCTI JepsKaBHMIX
oprasiB i mocajoBMx 0cib. 3a cTaBIeHHM fAep’kaBy 0 MIpaB i CBOOO/, JTIOAMHY MOXKHA BU3HAYUTU PiBeHb PO3BUTKY
0cobm i JeMoKparTii B CyCIiIbCTBi.

Imest mpaB TTIOAVHY TPOTITIIIA BEJIVIKMTL IIIVISIX PO3BUTKY, 30aradyiounck OaraThMa IIpaBaMy i cBobomamm. Aste Timb-
Ku y XX CTOTIITTi TTpaBa JIIOVHY BU3HAIVI TOJIOBHOIO ITiIHHICTIO, IO 3HAVIIUIO CBOE BimoOpakeHH: y BiTIOBITHIIX MiX-
HapOIHMX JOKyMeHTaX. Y Cy9acHivi KOHIIeMIIil TpaB JIFOAMHN BTUIVIIVICA AYyMKM 3 PeTlTiftHMX JOKTpUH, dinocodch-
KMX, TIOJIITUYHMX, IIPaBOBMX 3HAHb PI3HMUX €II0X.

Crin okpeMo HaroJIoCuTH, 10 Y MiXKHapPOIHOMY ITpaBi ITpaBa JIIOAMHY BU3HAIOTLCS, 9K 3arajibHi IpaBa i cBobo-
TIVI BCiX JTIOfIeVl He3aIeXXHO Bifl CyCITiIbHOTO Jay, TOJIITUYIHOTO PeXnMy, OpM [Aep>KaBHOTO YCTPOIO ¥ MpaBJIiHHs,
MDKHAPOFHOTO CTaTyCy KpaiHW, TPOMaIsSHMHOM KO € JToanHa. ToMy MUTaHHS IIpaB JIFOJIVHY, OCHOBHUX CBODOOTI,
JIeMOKPaTii /1 BepXOBEHCTBa IIpaBa MalOTh MKHAPOAHWUIL XapaKTep, OCKUIbKM IXHE JOTPUMaHHS — OJHa i3 OCHOB CBi-
TOOy 0B

Y mpaBax mogvHM BigoOpakeHi HavBa K TMBIIII 3araTbHOMTIONACHKI ITIHHOCTI, SIKi TTOBWHEH MaTy KOXKeH iHamBimy-
yM, KM Ou BiH He OyB i /1e 6 He TpoxxmBas. Boru yHiBepcasnbHi, TOO6TO € HambaHHIM KoXXHOTO. MiXKHaporHe criBTO-
BapMCTBO BU3HAE ITpaBa 3a BCiMa JTIO/TbMM K HeTIOIiTbHi, B3aeMOo3asIeXHi 71 B3aeMooOyMoBsIeHi. 30008’ 13aHHS, TPUT-
HATI KpainaMu y cdepi mpas moanau B pamkax OOH, OBCE 11 iHmmx MiXXHapOIHMX OpraHisalliii, He € BUHSATKOBO
BHYTPIILIIHBOO CIIPABOIO BifIIOBIIHOT JepKaBL.

YHiBepcalibHICTh IIpaB JIIOOVHN O3HAYaE, 110 AeprKaBa BiIloBifac repes cBOIM HapOJOM i MiXKHAaPOIHMUM CHIiBTO-
BapVCTBOM 3a IOTPUMaHHS 30008’ s13aHb, sKi BOHa Oepe Ha ceOe, TPMETHYIOUNCH M0 MiKHaPOTHMX JOTOBOPIB 3 ITpaB
moyHM. BoHa mpuyckae HasBHICTb TIEBHWX 3aTaJIbHIMX CTaHAAPTiB ITpaB JIIOIVH, 3aCTOCOBHMX 10 Oy/Ib-5IKOTO CyC-
minbcTBa. Lle o3Hauae, mo npaba ar0dunu He € npooyKmom 00Hiel kysvmypu, a 6ionobioni cmandapmu Bupobaeni 6
pesyavmami 3ycuib Yco020 MixkHapoonozo cniBmoBapucmba. Amxe came pisHOMaHITTS KyJIbTYP Y CBiTi He BUKITIO-
4ae, a IPUIyCKae YHiBepCcaIbHICTh IIpaB JIIOAVHU SK 3arajlbHOIIONCEKMX LiHHOCTe. ToMy y HaIlloMy ChOTrOfeHHi
ocHoB0ono040xui npaba i c60600u 1100UHU €CAI0 CHPpUAMANU AK KYAbmYypHe HA00anHA 1100cmba.

BonmHowac criff 3a3HaYMTH, 10 TTpaBa JIIOIVHY MOXYTh OYTH pealbHVMU JIMITe, SKITI0 BOHW BUPaXkaioTh FOJIO0B-
Hi i1 ychOTO JTI0fICTBA (SK CydacHOT CBiTOBOI CITITEHOTM, TTOB I3aHOT 3araJTbHMMY iHTepecamy, TIoTpebamMu, cymepe-
YHOCTSIMU), @ TaKOXK KOJIV BOHVI BTTIOIOTE ITiJTi KOXKHOT JTIOAVHY, TIOPOJIKeHi BimHOCHaMY, gKi XapaKTepu3yoThb CTa-
HOBUITIE 0COOMCTOCTI, K paKTUUIHe, TaK i ITpaBoOBe, y KOXHI Aepxkasi [7, ¢.75].

Opmak HeTOCTaTHBO BU3HATY i 3a7ieKyIapyBaTy OCHOBOIIOIIOXKHI YHiBepcasbHi paBa JIIOIMHN — HeoOXiTHO 3ampo-
BaJINTY CyJacHWMY MiXKHapPOSHO-TIPaBOBUYI MeXaHi3M JI7Isl BUPillleHHs HUHINTHIX ITpobJIeM MOJaIbIIIoro eeKTUBHO-
ro 3a0e3medeHHs peastisariil ITpas JIFOIMHY B yMOBax Iy1o0artizariii ceiTy. Mexanism peartizariii mpas, cBo6os1 i 00608 a3~
KiB HacamTIepey, CKJIaJIa€ThCs 3 TapaHTiv ix 3a0e3medyenns. [ly»ke JacTo i rapaHTisIMV pO3YMifOTh TaKOX TIeBHi dak-
Topm abo pisHOMaHITHI yMOBM 3a0e3medeHHs TIpas i cBobos ocobm. [TpoTe daxTopm Ta ymMOBU caMi 1o cobi He Hasle-
JXaTh IO TapaHTivi, BOHV BUCTYIIAIOTE JIVIIe SIK 3arajbHi IepemyMoBy 3a0esnedeHHs mIpas i cBoOos ocobm. I'omosme
TIpU3HaYeHHs TapaHTiv mpas i cBo0oz1 0cobu mmossATae y 3abe3nedeHHi BCiM i KOXKHOMY PiBHMX ITPaBOBVX MOXKIJIMBOC-
Tevt 1T HaOyTTs, peastisallil, OXOPOHN i 3aXMCTy Mpas i cBOOOT.
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TonosHMMYI TIepemyMOBaMY, 5Ki 3a0e3TedyToTh peaTbHy MOXIIMBICTh edeKTMBHOI peartisallil mpas i cBoboz, ocobw,
€ JeMOKpaTHU4Ha IIpaBoBa ColliajlbHa JlepKaBa i BiJlbHe rpoMajisgHCbKe CYCIiILCTBO. B cBolo uepry, ix possuHeHicTb
3aJIKMTh Bij KOHKPETHMUX eKOHOMIUHIX, HOJITUYHNX, COLiaJIbHIX, KYJIbTYPHMX 1 ie0JIOriuHMX IepegyMoB.

CouianpHiy, TpaBOBiN gepKaBi BilIOBigae rpoMaIssHCbKe CYCIiILCTBO. I Te, 1 gpyre, SIK 3a3Ha4Yajioch, € BaXIIN-
BVIMWM TIepeflyMOBaMU peartizallii mpas i cBodoy ronyaM 71 rpomansganHa. Came y cdepi rpoMa/ITHCBKOTO CYCITiTh-
CTBa, fIKe YTBOPIOIOTH IIPMBaTHI 0cO0M, eTHIUHi, KJTacoBi, MiAITPUEMHNMIIBKI T iHITI TPyTIV, JTIOAMHA MOXe peatizyBa-
TU CBOI ITpaBa, HaIIpUKJIaZl, Ha CBOOOIY CJI0Ba, Ha y4JacTh y JI€MOHCTpaIlisix i MiTMHTaX, 00'€qHaHHS B TapTil Ta iH.
Tomy npunyunamu coyiarvtoi, npaBoBoi depxabBu noBunni cmamu eapanmii ocnobnux npab a100unu i epomadanu-
Ha, popmyBanna yimkozo i eqpekmubrHo20 1OPUOUUHO20 MexaHiZMY, 30amMmH020 3abe3neuumu IXHI0 NPAKMUYHY pea-
Aizayito; 6i0noBionicme 3axkonodaBembBa xummebum inmepecam ycix coyiarvuux Bepemb; egpexmubuicms npabobo-
20 Mexanismy po3b’azanna KoHpaikmHux cumyayii Ha Bcix piBHAxX nosimuunoi, deprcabuoi ma coyiarbHoi cmpyk-
mypu.

ABTOp JOXOAMTH BUCHOBKY, IIIO CYTTIO iMIJIEMeHTallii € He TUTbKM TpaHchOpMaTllis 3MiCTy BifAIIOBITHMX MiXHa-
POIHVIX TOKYMeHTIB 3 ITpaB i cBOOO, TIOMMHM i TpOMagHMHa Y BHYTPIllTHe 3aKOHOABCTBO IeprKaB, a VI CTBOPEeHH:
YMOB JJ1s1 TPaKTUYHOI pealizalii BUMOT, 110 MiCTATbCS B LMIX JOKYMeHTaX. A iHaKIlle colliajibHa HiHHICTh MiXKHaPOZ-
HO-TIPaBOBVIX HOPM Oy7ie 3BefieHa JI0 HyJId, a JiepkaBa MoXke OyTy BM3HaHa TaKoIo, fIKa BilIMOBIISIE€TBCS Bill BUKOHA-
HHS B3ITVX Ha ceOe 30008's13aHb. Llert MOMeHT, Ha TyMKy aBTOpa, Ay>Ke BaXKITMBUVI, OCKUTBKY caMi 110 cobi MiXkHaposI-
HO-TIPaBOBi aKTM He PeTyIToioTh IIpaBa ocobm. Peartizariis mpas i cBoOO TIOAMHM 7 TpOMa/ITHIUHA 3aBXKIN 3aIeXNUTh
HacamIIeper] Bif, GopMU paByIiHHS, IO TUYHOTO PEXVMY, TOTITUYHOI CMCTEMV, COTTiaTbHO-eKOHOMIYHMX YMOB TTeB-
[epkaBa Ma€e MVPOKi MOXJTMBOCTI BIUTMBY Ha CTBOPEHHS yMOB, 5Ki 3a0e31edyioTh peasbHICTh TIpaB
momyaN. OfHaK, B Cy9acHMX yMOBaX y BUKOHaHHI JTaHOTO 00O0B'SI3Ky JlepyKaBi IIPOTUCTOATE CYCIIUThHI CVvIH, 1110 Y

HOI KpaTHMW.

CBOITI JTisTTHHOCTI BUXOASATE 3a MeXi IXHBOTO IIPABOBOTO CTATyCy. SIKITO paHiIe ITpaBo3HaBITi 6admIn TOJTOBHY 3aTrpo-
3y mpasaMm i ceobogam rpomazsiH 3 00Ky fgeprKaByi, TO Tellep Hebesleka TOTaliTapu3My HaCyBaeThCs 3 OOKy CyCIIiTb-
crBa. ITpoBigHa porb y IIbOMY HaJIeXWUTh MO TUYHVM MapTisM, COI03aM MiINPUeMIIiB, MpodCIIiiKaMm, 0 BTiITIOI0TE
ColiarTbHy JOTIOMOTY, CITPSIMOBaHY Ha JOCSTHEHHS BJIaCHOTO TOJIITUYHOTO TTaHyBaHH4. Y I[bOMY OaytaHci BIagu Bifl-
CYTHS KOHCTPYKTMBHA KOHIIETIIIisl, BHACITIOK YOTro 3aBOoVioBaHa cBo0OOsIa BUSBIISAE KaCTOBI PYCK i 3BOMTH HaHiBeIlh
€ITHICTH JIep>KaBHOTO ITPaBJIiHHS, MIOTO BIUIMB Ha e(PeKTMBHICTh 3aXVICHVMX BIIAaCTUBOCTEV IIpaB JToAMHN. BinTak mpo-
Grrema TI07IATa€E B TOMY, ITI0 KOHTPOJTE 3a JIisUTbHICTIO MeHeKepiB, 6i3HecMeHiB BUABIACTLCA (PIKTUBHMM. A I1e CTBO-
proe Hebe3meKy TOpyIIIeHHs IIpaB TpoMazisaH 3 00Ky corosis. OTXe, BiITIOBITaTbHICTh 3a BUKOHAHHSA (PYHKIIIT iHTerpa-
Ll cycniJIbHMX iHTepeciB i cycHiJIbcTBa B LIJIOMY MOK/IaJA€ThCS Ha JepXaBy. Apke 1i HisUIbHICTH, Ha BigIMiHY Bif
JisUTBHOCTI COXO3iB 1 IpyII iHTepeciB, JIeriTuMizoBaHa BCiM HApPOOM, IO B yMOBaX [I€MOKpPaTii BUCTyHa€ €AMHIM CyBe-
peHOM.
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NMpaBa NOANHN —KOHLEeNTyanbHi Nigxoan
i icTopisi CTaHOBJNIEHHS Cy4YaCHOi napagurmu

Hatrania Ipromina-Bosrok

Enioxa I[IpocBiTHMIITBA B 3aX1IHIN
icTropiocodil KOHLIeLIIT ITpaB
JIFOVIHL: 10easIvi PiBHOCTI Ta
aroJyIoreTviKa pacusMmy.

Y ctatTi gocnigxytotbca ¢ino-
codCcbKO-MoniTUYHI igei mucnurte-
niB enoxu NpocBiTHMLTBA, 30Kpe-
ma [x. Jlokka, T. Fo66¢ca, d.A. ge
BonbTepa, X.XK. Pycco, I. KaHTa,
iIX pOsib B PO3BUTKY KOHLENTY «PiB-
HOCTIi» Ik OCHOBM CYy4aCHOI Mi>KHa-
POAHO-NPaBOBOI KaTeropii Heguc-
KpuMiHauii. ABTOp 3BepTae yBary
Ha PacCUCTCbKi Teopii, BUKIIaOeHi
LMW BY4EHUMMU, SKi MaNnN BENNKUNA
BNAUB Ha GOPMYBAHHS KOHLENL,i
pacoBoOi AUCKpUMIiHaLii Ta pacus-
my. MigkpecnioeTbes, Wo Teopii
npo pacy ¢inocodis-npoceiTute-
NiB MalOTb BUBYATUCh BUKJIIOYHO B
iCTOPUYHOMY CBITOrNMAAHOMY KOH-
TEKCTi.

The article explores the philosophi-
cal and political ideas of the
Enlightenment thinkers, specifical-
ly John Locke, T. Hobbes, F.A. de
Voltaire, J.J. Rousseau, and I.
Kant, and their role in the develop-
ment of the concept of "equality”
as the foundation of the modern
international legal category of non-
discrimination. The author draws
attention to the racist theories pre-
sented by these scholars, who had
a great influence on the formation
of the concept of racial discrimina-
tion and racism. It is emphasized
that the Enlightenment philoso-
phers’ race theories should be
studied only in the historical world-

view context.

EBoriorist TpaBoBO1 YMKM Ta TyMaHi3aIlisli Mi>KHapOIHO-TTPaBOBOI CBiIOMOCTI TIPMBENN /10 TOTO, 110 3abopoHa
PpacoBoi AMCcKpUMiHariii B ycix i popmax i mposiBax cTasa r7100aTbHMM eTUIHUM i TpaBoBUM iMTIepaTtnBoM. Bymap-axa
JIOKTPMHA PacoBOi ITepeBaru € «HayKoBO HeOOIPYHTOBAHOIO, COITiallbHO HecIIpaBe/INBOI0, MOpaIbHO TaHeOHOIO Ta
Hebesmegnoro»[1, . 1]. JIikBifariiss pacoBoi mucKpmMiHAIIil K HeBif]' eMHMII KOMITOHEHT MiXXKHapOTHOTO 3aXVCTy TIpaB
JIIOMIVHY CTasTa OHVM 3 HavOUTBIIT HaTaTbHVIX 3aBdaHb Y CyJ9acHOMY CBiTi, STke BYIMarae ceprio3HOT0 HayKOBOTO 3a0e3-
TTeueHHs. BrrpooBx 6araTboX THUCSYIOIITE YSIBIEHH PO PiBHICTH JTIOACHKIIX iCTOT i cITpaBeyMBicTh 3a3HATOTh TpaH-
copwmarii, mo BimobpaxaloTh CKIATHWUI Ta CyMepewIMBUM Xill PO3BUTKY JOIChKoi mmBimizarii. Emoxa
[TpocsiTHNMIITBA OyITa OHMM 3 HaMBaK/IMBIIIVIX MTepiofliB CTAHOBJIEHHS iHCTUTYTY IIpaB JIIOAWH. Y 11e7 ITepiof pos3-
BUBajIacs Teopis MPUPOIHOTo IIpaBa, Bce OITbITY 3HaUYMMICTh HaOyBaym imeant piBHOCTI Ta cOIliasTbHOI CITpaBeyIv-
BOCTI.

Y ppyrin nonosysi XX CTOIITTS, KOJIM MKHAPOIHEe CyCIHJILCTBO MOYaJI0 JOBIMV IUISX BiTHOBJIEHHS ITiCJId XKaXiTh
Hpyroi cBiTOBOI BilIHM Ta HeIMOBIPHOT JKOPCTOKOCTI Ta I[MHI3MY BUMHEHMX IIiJ] 4ac Hel 3JI0YMHiB, Ilapajle/IbHO 31 3Mi-
HOIO IPiOpUTETIB Ta CTePEOTUINB y MiKHAPOJHO-IIPAaBOBOMY MUCJIEHHI, ITI0YaBCs MPoLec AOCIIDKeHHS IIPU4MH —
imeooriuHmX Ta PiTocodchKMX — BUHMKHEHHS Ta 3aCTOCYBaHHS TaKOTo abCOTIOTHOTO MeXaHi3My cerperartii JTIofCh-
Kux ictoT. He MoXXHa He BM3HATH, IO OCHOBOIO JIETiTMMIi3arlil «abCcOTIOTHOTO 371a» CTaB ifmeostorivHmy PyHIaMeHT,
OCHOBaHMUVI Ha KBa3iHayIHUX TeOpisdxX Ta MiIKpiruIeHMiT BHaso MimiOpaHMMM BUCTTIOBITIOBAHHIMY HaBUIATHIIIINX
dimocodis. Ha Bocemin cecii Pobodoi rpymm eKcriepTis 3 TpobreMu ocib adppmkaHCHKOTO TTOXOKeHHs 12 - 16 KBiT-
a1 2010 poky macTop Mypinbiio 3a3Ha9MB, IIT0 CTEPEOTHIIN BapBapCTBa, BiICyTHOCTI T'yMaHHOCTI i MO0K0T HeTToBHO-
IIHHOCTI 0710 0cib adpprKaHCHKOTO TTOXOKeHHs OepyTh BUTOKM B TeOpii TaKMX €Bpomenchkux dimocodis gk I'erens
i Kanr, sixi oOrpyHTOBYBaIM KOJIOHIaIi3M, artapTel, pacusM i CTPYKTYypHY AUCKpUMiHaIiifo[2].

YcBinomeHHs 1150r0 0OYMOBWITO BUHWKHEHHS y 3aXifgHIl icTopiocodil mocmimKkens B 11it1 cdepi, SKi BUABIIIN,
III0 TPaAWIIITHV TIOTJISAM, Ha BHECOK Y CBITOBY (piTocodChKy CKapOHMITIO TaKMX BeTMKMX BUueHMX K JIokk, I'o60c,
Cminosa, Kanr, Terens Ta iH. irHOpye mesiki cToponm ix eramitapusMy. «TeopeTndano, pacusM - 11e dimocodis icTopii,
Kpallle ckas3aTyu ictopiocodis, sska poOWUTh icTOpPifo HaCITiAKOM TIeBHOI «TaeMHMIIi», IO € 3aXOBaHOIO Ta sIKa PO3KPW-
BAE€THCS B JIIOMISAX B CVITY iX BJIACHOI MPWPOJY, 1X BIIAaCHOTO HapomkeHHs. Ll dimocodisd podbuTs BUAMMOIO HEBUIN-
My IPUYMHY A05Th CYCIITECTB Ta HapOJIiB, He3HaHHS SIKOi CITMCYETHCS Ha HeJTOPO3BMHEHICTh abo Ha icTOpUYHY MOryT-
HICTB 371a», - 3a3Ha4YaloTh 3 ITkoro TTpuBoay E. Bamibap ta I. Bammepcranm(3, c. 24].

AOPbOMIHA-BOJ10K Hatanisa BikTopiBHa,

LL.M, KauauaaT I0pUANYHNX HayK, TOIIeHT, TOJTOBHNI HayKOBU CITiBpOOITHMK

©H. Apbomina-Bonok , 2013 HayxoBo-nocrigroro inctuTyty HartionansHoi akamemii mpokypatypu YKpaiHu.
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Cep11o3Hy yBary nmuTaHHIO BITTUBY dinmocodcrkmx Teopin [TpocsiTHMITTBAa Ha popMyBaHHS CyIacCHMX PaCUCTCh-
KUX ifevt mpupinsm Taki saxigui gocmigamku, sk b. AmkpodT, P. bepnackoni, P. Brexbepn, E. Bamibap,
I'. M. Bpeken, M. bropx, 1. Baymepcrann, [Ix. Bongpen, JI. Tongnep, K.H. Eggicon, C. Enren, 1. Engen, T. [Tx.
Emninrcon, 0. Immepsax, B. H. Icaak, I1. Knsnreng, C. Kpo, P. b. Jloynen, [Ix. Crparron, [Ix. M. ®penpikcon,
b. Xom, 2K.JI. Yin, E. HIupaes, E. Bors Ta ifmm, SKi Bim3Hauamm cyriepedHicTh IeIKIX MOPaIbHO-PiTocopChKMX MO0~
JKeHb BUIATHMX MUCIIUTeJTiB ertoxu IIpocBiTHMIITBA, TOB'd3aHMX 3 IIPOTOJIOIIEHHAM ifieVl piBHOCTI Ta, OJHOYacHO, aIlo-
soreTVKoio pacosoro pabcersa. I M. Bpeken B cBoin1 poboTi «CyTHICTB, BUITagKOBicTh Ta paca» («Essence, Accident, and
Race»), mpucBs9eHin anasTisy criBBigHOIeHHS (diocodil Ta pacusMy, BUCIOBUB AYMKY, III0 iCHY€ 3B'S30K MK eMITi-
pvsMoM Ta pacusMmom»[4, p. 81]. Y crarti . IMmepsaxa Ta M. Bropka «Paca Ta Kypc cygacHoi dimocodii» (Race and
the Modern Philosophy Course) mOCTimKyeTbcs Mepiof] KOJIOHi3arlil Ta KOHPPOHTAIIil €BPOIeNIIiB 71 iHIMMX KyIbTyp i
pac Ta BifIIOBiIHI HACIIIKM Y CBITOCIIPUMHATTI paHille MOHOJITHMX CYCIIJILCTB. Y MpoLeci KojIoHi3allil, eBponenii
3ITKHYJIMCh 3 OMTaHHSAMM, Ha gKi BOHM paHillle He ITyKajIu BiIIOBiIer: 110 TaKe paca, iHIa KyJIbTypa, «IIPUPOIHMII
cran». 1. Immepsax Ta M. Bropk Big3HauaroTh, 1110 NUTaHHS, 3aaHe B Tou nepiof, «Illo Take rofcbka icroTa?» Maso
PpeabHi HaCTIiIKY 7T TIOBO/KeHHS 3 MiTbIIOHAMM apPMKaHIIiB Ta KOPIHHMX aMepuKaHIIiB[5, p. 21-34]. Y monorpa-
&if min pemaxiiero E. Bommsa «Paca Ta pacusm y cygacHin dimocodii» (Race And Racism in Modern Philosophy) mocrmiz-
JKeHO TTIOTJISITIV Ta TTlepeKOHaHH: HavlaBTOPUTeTHIMMX dirocodis Ta 1opucTis, Takmx gk [Jekapt, JIokk, [066c, Crrinosza
Ta iH. Ta BUCIOBJIEHO IYMKY, IO /IedKi 3 IX poOiT Masi pacuCTChKi MOTVBY Ta, HaBiTh, JIATIIV B OCHOBY i/Ie0sToTil pacms-
My|[6].

Eckamnaiiss pacusmy Ta pacoBoi OMCKPUMIiHALT Ta QUCKPUMIHALIMHOL 3JI0YMHHOCTI B yCiX KyTKaxX 3eMHOI KyJIi
3YMOBJIIO€ aKTyaJli3allilo JOCIIIKeHb TeOPeTUKO-i/Ie0I0riUHMX OCHOB CTAHOBJICHHS Ta €BOJIIOLT LIbOIO COLiaJIbHOrO
denomeny. MeToro faHoT CcTaTTi € TOCTimKeHHS dimocodChKO-TIOMITUIHMX iment dimocodis ermoxm [TpocsiTHMIITBA,
X POJIi B pO3BUTKY KOHIIEITY PiBHOCTI Ta BIUTMBY Ha (pOpMyBaHHS iIe0IOTiUHMX ITi/ICTaB PacoOBMX TeOPilt.

Orinroroun 3 Takoro GOKy Tparli TpOCBiTUTENTiB, He MOXXHA He BU3HATH, 1110 BOHY Hafaay YiMainii dimocodcs-
Kuit pOH/ I OOTPYHTOBAHHS ievi MaHyBaHHs 0ioi pacu. Y KOHTEKCTI ieasTicTIIHMX OITiIHOK JTOCTIi/TKYBaHOTO
TIepioy TvIM OiTBIIT KOHTPACTHVM BUAAECTHCS TOETHAHHS iCTOPMYIHMX YMOB (piTocodpCchKIX TTpallh IPOCBITUTEIB, 1X
BJIACHOTO XXWTTS Ta ifievt Ipo piBHicTh. PabcTBO Ta paboTopriBimio, o MpoIIBiTaIM B cJIaBeTHY eroxy ITpocBiTHMITTBa,
MATPUMYBasIM Ta BUITPaBIOBYBaIM HaVBiTOMINI TeopeTKyM piBHOCTI, Taki 5K, Harmpukiaz, T. [o66c Ta [Ix. JIokk;
pacuctchKi imel micTvmmcs y mparax JK.-K. Pycco, 1. Kanra [7, p.78].

Ipoxo Bimomo, mio BuaaTHUI MucuTesTb Tomac 'o66c¢ (1588 - 1679) 3aivicHnB 3HaYHNTT BHECOK Y PO3BUTOK TEO-
pii piBHOCTI. «30710Te TTPaBWIIO» OPTraHiuHO BXOAWTH B comianbHy cuctemy T. ['060ca, BucTymaroum KpuTepieMm, 110
TIO3BOJISIE BCTAHOBUTY, UM [Iisl CyIIepeunTh IPVPOTHNM 3aKOHAM UM Hi, i, popMyoun HeTaTUBHWI, Ta — TMM CaMUM
- BimMinHMT 3MicT Bibnericbkoro TekeTy dpopmyimoeThes Tak: «He poOu iHmomy Toro, 1o Ti He xodert, o0 3poon-
7m TOOi». 1o HBOTO 3BOASATHCS BCi MPMPOIHI 3aKOHY, i caMe BOHM € «3aKOH Bcix jmropen»([8, p. 164]. Hanbinsmr imo-
Ma 11oro pobota «Jlesiadpam, abo maTepis, dopma, BIaza AepKaBy IIepKOBHOTO Ta ITMBITLHOTO», OITy0OJikoBaHa B
1651 p. Posmymu I'o66ca mpo «amkmx jrroriert y OaraTbox MicIisx AMepmKu», 1o MicTaTeca B Jlesiadami, 3acHoBaHi
Ha eTHOTpadidHmMX 3ammcax, Mo Oy B 7oro posnopsmkenHi. Ton daxkr, mo ['066¢ Ha3uBae KOpiHHMX aMepUKaH-
IIiB «IMKyHaMW», TTlepefi0adac HasBHICTh ITpecoIliaTbHOI TapaauTMy iCHyBaHHS «IMKMX», HEIIMBiTi30BaHVIX HapOIiB,
IIT0 KMBYTH 3a MeXaMU TPOMajITHCBKOTO 00'eqHaHHs. IHO/I BiH BUKOPMCTOBY€E TepMiH «IMKWMIT» 3 METOIO ITOKa3aTu
3B'SI30K MDXK pO3IIaZOM COLiyMY i IIpecoliaIbHMMI yMOBaMI, 30KpeMa, TOTO, L0 po3Iiaj, CyCIIUIbCTBa B Pe3ysIbTaTi Ipo-
MaJIgHCHKOI BiVIHM € HOBEPHEeHHM [I0 IIPeCOLiaJIbHOTO CTaHYy.

3anmmraeThest TMTaHH:, YoMy ['066¢ TPOBOAMB BiMMIHHICTE MiX €BPOIIEVIIAMY 1 He€BPOIIeMIIAMY, Uu OyII0 T10TO
CTaBJIeHHd 3aCHOBAHO Ha JIe[[b TPMXOBaHMX PacoBMX 3a0000Hax, Ha IKMX BiH cOPMYyITIOBaB CBOI IOTTISAN Ha COITi-
anpHy eBosToriifo. Hespakatoun Ha BificyTHicTh OyKBambHMX hopMyrioBaHb, [060c BBaXkaB HeEBPOTIETIIIB «iHITMMI»
3 KyJIbTYPOJIOTiUHOT Ta IMBiIi3aIlivtHo1 Toukm 30py [9, p. 71].

B. Xom1 nasoguts mymky T.J1. JloTTa, sikivi cTBepmKyBas, 1m0 I'066c He BUKOPHUCTOBYBaB pacoBi KOHIEMIIil abo
TakKi TepMiHWM, SIK «Herp» abo «adprKaHerb» 3 HeTaTMBHUM 3MiCTOM, Malody Ha yBa3i HeITOBHOIIHHICTL. Bin Buko-
PUCTOBY€ TepMiH «IUKYH» B I[JIOMY, 3 HeMTPaJIbHUM 3HAUYeHH:M, 110 O3Ha4a€ «IPUPOSHUN CTaH», AJIs IO3HaYeH-
HsI TPy JIIOfIeV, sIKi He CTBOPIIIV TPOMAaJITHCHLKOTO CYCITiIhCTBA. « TVIM He MeHIIIe, HaBiTh 6e3 pacoBol CKJTafoBoi, Tep-
MiH BCe X Ma€ HeraTMBHWI 3MiCT, - cTBepkye b. Xoywt. - [IuKyH1 He IIpocTo Bigpi3sHAIOTHCS Bifl JIIOOeN CyCHijIbCTBa.
Borm menm possuHeHi. TakyM 4HOM, BOHM TipIile, a TOMY SIBJISIOTh COOOIO0 HIVDKUY T'PYITy jIiofer. TakuM dmHOM,
3anmIaeThest pakToMm, 1o ['0606c BBaXKaB €BpoTIenIIiB Kpammmy 3a iHmmix. Lsg Touka 30py He BimoOpakae pacmcTch-
Ky imeortoriio, aste € oueBMIHO yTepemkeHoio». He icHyBano ogeBMmHMX abo KPUUyIIMX IPOTUPIid MiX ITparisMu i
XuTTsM ['006ca, BBakae b. Xom. Tomac I'o66¢ mvicas mipo mpmpoaHi cBobOy i piBHICTE JTIOfIEVT B Yacy, KOV TOpPTi-
BJIsI appUKaHCLKMMM pabamir i eBporierichKi 3aBofoparHs Hosoro CsiTy Oyim Ha rmodaTtkosoMy eTarri. 'o60c mairo
TOBOPMB Oe3mocepeHbO 3a UM MPOTY IVIX TeHIIEHIIiv, ajle, BiH, IMIBUIIIIe 3a BCe, CAaHKITIOHyBaB OM MepITy, mapasienb-
HO oOIpyHTOBYIOuUM ocTaHHIO. He3paxxaroun Ha mosicHeHHs abo BUITpaBAaHH:, Ha AyMKy b. Xoria, Taky ToguHy
MOJKHa 3 ITOBHMM ITpaBoM HasBaTu pacuctom[10, p. 47, 54].
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i icTopis cTaHOBNEHHS cyyacHOi nmapagurmu m

xon JTokk (1632 - 1704), arrmivicbkuit pirrocod i OTITUHHIMTT MUCINTETTh, aBTOP KOHIIENITyaTbHOT OCHOBY KOH-
CTUTYIIiITTHOTO J1ibepastisMy - COIliaTbHOTO JOTOBOPY, Y CBOEMY HaVBUIATHIIIIOMY TBOpi «[IBa TpaKTaTu IIpo IIpaBIiH-
HsI» BUKIIaB CBOIO KOHIIEIIIiIo IIPUPOIHOrO IIpaBa. SIK 71 iHII TeopeTMKM IPUPOIHO-IIPpaBoBOi IK0iIM, JIOKK BUXOIB
3 yABIIEHHS TIPO «IIPUPOAHMT cTaH». JIOKK, Ha BimMiHy Bif ['066ca, BBaXXaB, 1110 JIIOANM € PiBHMMW BUKITIOYHO Yepes
Te, 10 BOHM € AiTbMy Boxxymit. TakyM unHOM, JIFOIVHA € IPUPOIHO BUIIOKO, i HIXTO He MOXe KepyBaTy OLVIH OJHVIM.
3a JIokkOM, «ITpUPOTHWIT CTaH ¥ CTaHOM CBOOOJIN, ajTe He CTaHOM BCeI03BOJIEHOCTi», CBOOOIA OTHOTO 0OMEXY€EThCS
cBoborioro Ta mpasamm iHmmx([11, p. 6]. Y mpuponHOoMy craHi, BBakas JIOKK, BCi piBHI, BiTbHI, MafoTh BJIaCHICTH (3 TIOSI-
BOTO T'POIIIeVT BOHA CTajla HepiBHOIO); B OCHOBHOMY Iie — CTaH CBIiTY i JOOPO3WIIMBOCTI. 3aKOH TIPUPOIN BCTAHOBITIOE
Mup i Oesmexy. @opMyITIOI0OUNM «30JI0Te€ MpPaBwiao», JIOKK BUXOAMWB 3 MOTO MO3UTWBHOTO 3HaUeHHs, ITUTYIOUN
Di01evichKMIL TEKCT: «BCSKUT ITIOBVIHEH IIOBOAUTICS 3 iHIIMM TaK, SIK BiH Xode, 100 3 HVM IOBOAWMIINCA iHIMmi»[12, p.
125]. TlepemyMOBOIO «30JI0TOTO ITpaBWyIa» BUCTYIIAE, 3TigHO JIOKKY, MpMpo/IHa, TTouaTKOBa PiBHICTE mmofer. JIokk Oys
OPUXWIBHUKOM TeOJIOTiUHOI iHTeprpeTallii OCHOBHOI piBHOCTI. Bin Buxomme 3 TOro, mo aTeisM HeIpUMITyCTUMUN,
aTeicTy TIOBMHHI Oy Ty 1To30aBiIeHi rpoMa/ITHCBKIIX TTPaB, i 110 JIF0IV TTOBMHHI MaTV PeJIiriviHi TepeKoHaHHs Ta Bipu-
Tr B bora, o6 MixX HUMI MOXXHa Oy TV BCTAaHOBWUTV IIPWHITUII OCHOBHOT JIFOJICHKOTO piBHOCTI JIOKKiBChbKa KOHCTPYK-
Lisl «IPUPOAHOrO Mpasa» — [e IpsaMa JleKIapallis «HeBiIuy>XXyBaHWX IIpaB», CyKyIIHICTb KX BBaXKAa€TbCA OCHOBHUM
3aKOHOM 3HOBY 3aCHOBYBAaHOTO (PO3yMHOTO0) rpoMasichKoro maay([13, p.145 -150, 240].

JIx. JIOKK, sIKMVI YBIVIIIIOB B iCTOPIif0 OJHMM 3 HavBiTOMIIITNX BUeHMX-PiocodiB, TeOPeTNKiB piBHOCTI - HavisC-
KpaBillln IIPUKJIaj, TOTO, K ifles piBHOCTI PO3XOAUTHCS 3 IIPAKTMKOIO He TUIBKM Ha PiBHI JIIOACHKMX TpoMaj, a 11 y
XKUTTI Ta TIparii omaiel rommam. JIOKK, Xo4a i BUCIOBIIOBaB IyMKY, IO pabCTBO, y IIiJTOMY, € OTMIHVIM, He TIPOTeCTy-
BaB IIPOTY TTOHEBOJIEHHs YOPHMX adpUKaHIliB, HaBIIaKW, JOITOMaras y po3po0Ili KoJIoHiaTpHOT TOTITUKY i HaBiTh
HammcaB KOHCTUTYIIiI0 pabosrmacauiibkoro mraTy IliBmerna Kaposiza. bimemn Toro, Bin cam Oys paboBiacHMKOM,
BKJIaB BCi CBOT 3a0Ia/KeHHd B PabOTOPTIBIIIO Ta HiATPUMYyBaB eKcrenuIlii 3a pabamm kKommanii Royal African
Company[7, p.78]. 3 mosuriii JIokka, pabu MaioTh Oy TV BUKITIOUEHi 3 CyCITiTBHOTO JOTOBOPY, OCHOBY VIOTO BUEHHSI, TOMY
IIT0 METOIO TPOMaISTHCHKOTO CYCIIITLCTBA, CYCIIUThCTBA COITiaTbHOTO KOHTPAKTY, € 3aXVCT BJIacHOCTi. Pabmn He MOXYTh
BOJIOAITH BJIACHICTIO, TOMY 1110, 3a JIOKKOM, BOHM caMmi € BjiacHicTio. ['(poMaigHChKe CyCIIiIbCTBO BU3HAYAE IIPaBO Bilac-
HocTi; JIOKK, TakiM 94MHOM, poOWUTB, SIK BiH caM 1I0TO Ha3BaB, JIOTIYHMII BUHSATOK — pabu BUPOOIISIOTE (CTBOPIOIOTH),
ajIe BOHV € YaCTVHOIO CUCTeMM, SIKa BUK/TIOYeHa 3 TPOMa/IsHCBKOro cycrinbcTsa[14, p.185]. JIokK BBaXas, 110 iCHYIOTh
oOcTaBVHM, 3a SIKVX aHIJIINI, 0COOIMBO aHTIIVICHKI KeHTITEMEeHY, MOXYTh OyTu 3MyIreHi TpumaTn pabis. 3a 110T0
TIyMKOTO, KOJKHa JIIOfITHA Ma€ BPOPKeHY 3/IaTHICTh PO3BUBATH CBill PO3yM Ta BUPOOHMIITBO /10 TOTO CTYIIEHIO, KOJIN
BOHa CTa€ JOCTaTHBO KBaslipikoBaHOIO, 00 KOPMCTYBATHCh IPUPOTHOIO CBOOOI0I0, ajTe IPMMITHBHI Hapoay Heoo-
XiZTHO OIiKaTW, MepIl HiX IX TOTeHIriam Moxe OyTw peasizoBanui. JIOKK micaBs, 10 MO0 «BiAITyCTUTM TIepPBiCHY
JIIOIVIHY 0 HeCTPMMaHOI CBOOOIN, IO TOTO, SIK BOHA 300y/e po3yM, 100 HarpasiIsaT cebe, HeOOXiTHO He 703BOITA-
TV 171 KOPWUCTYBATUCh CBOEIO TIPUPOJIOI0, OyTM BimbHOI0». [TpomoBXyfoun mparffoBaTii Hafl JOoTeTep aKTyaTbHUMU
KOHIEMILisIMU coliaibHOI piBHOCTI, XK. JIOKK OpucBsATHUB AeKijibKa pokKiB wieHCTBY Pagy 3 TOprieiii Ta miaHTaLin y
1696 - 1700 pokax, opraHy, SKuil BiIIOBiIaB 3a — cepep, iHIIOro — Meperisaj, 3aKOHOAABCTBA IITaTy Bipmkunis Ta
inmmx xosoHin. Teopiro JTokka mpo pabcTBo SIK cTaHy BifTHV OyI10 MiATBepAyKeHO TOJI0BHOIO KOJIOHIaIbHOIO ITpo0ITe-
MOIO — oTIopoM pabis. JTIOKK B3sB ydacTh y 372 3acimaHHAX MPOTATOM YOTUPHOX 3 TOIOBMHOIO pokiB. Ceper Bemrdes-
HOI KiJTbKOCTi TOKYMeHTiB, sIKi Harmpasisich go Pagu, Oyrma indopmariis momo xogekcy pabis bapbamocy 1688 p. -
TIOTIOBIH TIPO 3MOBY palbiB Ha ocTpoBsi y 1692 p. Ta cTpaTy 92 pabis pasom 3 HoTrpMa ix BaTaXKKaMM TIiC/IsT BUKPUTTS
m1aHiB OyHTY. JIOKK TakoX po3mrsanas TeKcT AKTy Bipmxunii 1691 p. «ITpo mokapanns 6irmmx pabis», SKmit 703B0-
JISB Y Ppasi, KO «HeTpu, MyJIaTV Ta iHII pabu He3aKOHHO BiflJTyJaloThCs Biff CBOIX TOCTIOAPIB i XOBalOThCS y HeBi-
TIOMVIX MICITSIX, BOMBAIOTH CBUHEI a00 MPWHUMHSIOTE YITKOKEHHS XUTEIISIM BOJIOIiHHS, 3aKOHHO BOMBATH i 3HWIITY-
BaTV TaKVX HeTpiB, MyJIaTiB Ta iHITMX pabis». Tovt e AKT, MOBa SIKOTO IIPUITYCKae, IO BCi «HeTpm» i «MyIaTn» € paba-
MW ampiopi, BcTaHOBITIOBaB, 1100 XXofHa He OiyTa (KOJTbopoBa) JTIO/IVHA He MOoIjla OyTu BKITIOYeHa /10 BiTbHOTO Hace-
JIeHHd KOJIOHII, Ta 3a00poHsIa HerpaM, MyJIaTaM Ta iHAiaHIISIM OfIPY KyBaTWCh 3 OLTMMM XiHKaMM, «I1100 3armobirTm
OTMIHIVI CyMiIlTli Ta He3aKOHHOHapPO/KYBaHOCTi, fKa 30UTBITUTECS y BOTTOMiHHAX»[15, p. 264-265]. CmiBicHyBaHHS
TaKMX Pi3HMX XWUTTEBOI Ta HayKoBoi mo3uiiint JIokka €, MaOyTh, HaMIOUTBIIT pelpe3eHTaTUBHOIO TIOCTpaITielo eToxXm
[TpocsiTHNMIITBA, KOV TIO3UTVBHE BiTHOIIIEHH 0i/ToTo COIiyMy /10 KOJTOHi3aIlil i pabcTBa CyIIpoBOIKyBasocs IIpaBo-
BVIMV TyMaHICTMYIHMMY pedpopMam, SKi ToTeTep BBaXkaloThCsl HaMBaK/IMBIIITMIL B iCTOpIT T PO3BUTKY IIpaB JIIOIV-
HIL

Kymprosuit dinocod emoxm ITpocsitamirrea - @parcya Mapi Apye e Bormsrep (1694-1778) - moBorti gacTo 3ra-
JIYETbCA SIK aBTOP, AKWUI y CBOIX Hpaldx 3aKjaB IfgBajMHU aHTuUceMiTh3My Ta pacusmy. K.H. Egmicon 3asHauae:
«BombTep, Ha3BaHMIT «HAVIOITBIIT 3HAYMMYM Ta CMUIVMBUM (PPaHITy3bKVUM IPUXVITBHMKOM CBOOOIV Ta TOJIEPAHTHOCTI»,
BVICJIOBJTIOBABCS TTPOTM pabcTBa, ajie BipwB, TMM He MeHI, Mo adpWKaHIi € iHITMM BUIOM CCaBIiB Ta 3MiIlaHi 3
opaHaTyTaHTaMu. BormeTep, 5K i JIokk Ta GaraTo iHIIMX ITPOCBiTHUTENIB, XTO OyB «IIpOTM» pabcTBa, MyXe m0Ope po3y-
MiB 110r0 KOpUCTb. Bin gekinpKka pokiB XvB B AHIIIT Ta CTaB IIaHYBaJIbHMKOM aHIJIICEKIX 3aKOHIB Ta KOHIIENTIB BJIac-
HOCTI Ta ix 3B"5I3KY 3 ifeeto cBobonm. Bix 6araTo iHBecTyBaB B KOMEPIIiIo Ta TOPTiBIIIO, SIKi BiH BBaykaB HaMOUTBITT BaXK-
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JMBUMM JI7151 BUTBHOTO CyCITinTbcTBa. TaKMM IMHOM BiH iHBeCTyBaB y IiITpMMaHHS KOJIOHiaTbHOI cmcTeMu Ta pabo-
TOPriBii. BiH HaBiTP MPUIHSAB i3 MTOIAKOIO TTPOITO3MUITII0 Ha3BaTW B MIOTO YeCTh OfTHe 3 paboBIacHMIIEKMX CyAeH[16,
p. 46].

SIx umme B.J. Xywp, «BombTep € omaMM 3 HamBimominmx ¢imocodis, gKi BUCIOBMIN HeraTWBHE CTaBIeHHS 0
€BPeIB i HeTpiB, 11e Toai 00’ egHyToun 11i ABa AMCKYpCcH. Y cBOit 60poTebi mpoTi 3a06000HiB, pertirii i 11epksu, BormbTep
nojieMisyBaB y Ileplly depry, 0poTu iygaisMy. Bin sBuHyBaTIB €BpeiB He TIIbKM Y JIOICHKIMX JKePTBOIIPUHOIICHHSIX,
aste 1 B KaHibamizmi. Vloro cTyrmieHs aHTpomodarii BUXOAUTB 3a paMKVM KITAaCMYHOTO pertepTyapy aHTU-iy/IeVichKIX CTe-
peoTwTiB i MATBepIKye HU3KY Tapasiesien i3 baueHHam BombTepa iHmmix pacosmx rpyrr. Hampnkiias, BiH TakoX BKa-
3yBaB Ha KaHiOasTi3M Hapopis B €rumTi Ta «IMKyHiB» 3 perioHy piuxm Miccicimi»[17, p. 102]. Bosrep Briepmre omy6-
nikyBaB «®Diocodiro icTopii» B 1765 p., BUKOPMCTOBYIOUM PeIiTiitHM rceBAoHIMOM «abaT basew». Jocmimkytoan 11evt
TBip, B sIKOMy BoJibTep peTajbHO aHalisyBaB XapaKTePUCTUKM, BJIACTMBI pisHMM pacosum rpymnam, P. bepnackoni
HaBOAUTH HACTYIIHYy LUTaTy: «PO3yMHMM € BM3HABATM Pi3HULIIO MIX JIFOIbMM, SKi HAaCE/ISIOTh YOTUPY BioMi KyTOY-
xu ciTy. Hi, TinpKy cminmir Moxke cyMHiBaTuics, 1110 6isti, Herpwm, armb0iHOCH, TOTTEHTOTH, CaaMu, KMTaIli, aMepuKaH-
i - 11e abcoIIoTHO pi3Hi pacu»[18, p. 5-6].

[x. M. ®penpikcoH, 3amepeuyioun OfHO3HaUHe BifHeceHHs iocodiB TOTO Hacy /10 PacwCTiB y CydacHOMY
3HaUYeHHI 1IbOro TepMiHYy, 3a3Hauae: «Xoua pacoBi TUIIOJIOTIT BiCIMHA/IIATOTO CTOJIITTS 3aKjlaii OCHOBY [IJIs IIOBHO-
MacIITabHOro 6i0IOTiTHOTO pacu3My AeB'ITHAIIATOTO, BeInKa YacTHHa eTHOIorigHo1 mymKu ITpocsiTHMIITBA 3a7TM-
maack 6e3 Oe3rmocepeTHHOr0 MPaKTWYHOTO 3acTocyBaHHs». Came mparii Bormbrepa @pefpikcoH BUKOPWUCTOBYE s
inrocTpariil TakMx BUCHOBKIB: «Buernit (dimocod, micrMeHHNK) MOXKe OyTM pacucTOM y Teopil, aje He MaTV 3HAUN-
MOTO BIUIVBY Ha PiCT coIliaTbHMX yIiepeKeHb abo pearmbHOI AucKpuMiHatiii. LinTyioun dpasm BomsTepa mpo espeis
Ta YOPHUX, BUCMUKYIOUN 1X 3 BeIMYE3HOTO 00CATY TIOTO TBOPIB, Ay’Ke JIeTKO MOXKHa ITPeJICTaBUTH VIOTO CydacHUM
PaAVKaTIbHUM pacyucTOM. AJle I0TO MpsMi KOHTaKTU 3 HeTpaMu Oyyv BKpart oOMeyXeHi, SIKIIo icHyBasm B3araii. Tak,
BiH OyB aHTVMCEMITOM, IT[0 MOTTIO Oy T Pe3yIbTaTOM FI0T0 HeTraTMBHOTO JIOCBI/Ty CITIIKyBaHHS 3 €BPEVICHKMM OaHKipa-
M. Ajle HamOiTbITy BOPOXICTP 3 110TO OOKY BMKIIMKAJIO XPUCTUSAHCTBO, i 10T0 Hamaay Ha iymaism Oy 1mos’ si3aHi, y
TIepIITy Uepry, depes voro 38 530K 3 Hoswwm 3asiToM i periiriero, mo BiH HammxHyB...»[19, p. 61-62].

OpayM 3 HaviOUTBIT SCKpaBUX BUPa3HUKIB ifel pisHocTi emoxu ITpocsiTHuirrea 6ys XK.-2K. Pycco (1712-1778),
SKUVI TIPOTOJIOCYB, IO BCi JTIOAM HapOIKYIOThCS BimbHMMYL. [TTOOKMIT C7TifT B icTOpIl eramiTapmsMy 3aiuImia Iparst
Pycco «Po3gymm mpo oXopkeHHs Ta OCHOBY HepiBHOCTI MiX JTIOIBMM», B AKiNT irtocod posmMipKoBye «ITpo piBHICTE
MIX JTIOBMM, Ky BUM3HaYeHO caMOIO IPUPOJIOIO, i PO HepiBHICTh, SIKy BCTAaHOBJIEHO oM [20, c. 54]. TTormsaanm
Pycco Ta 710T0 OTHOMYMIIIB 3HAWIIIUIV CBOE BimoOpakeHHs y OaraThoX KOHCTUTYIIMHUX JOKYMeHTaX i TMM caMuM
Haly7v He JMITIe TTOIITUYHOTO, ajle 1 IIPaBOBOTO 3HaueHHs. Y cBoin mparii «[Tpo cycmimsnmm morosip» XK.-2K Pycco
TPaKTyBaB i/ieasl PiBHOCTI TaKMM YMHOM: CyCIIJIbHII JOTOBIp «He TUILKM He 3HUILY€E IIPUPOAHY PiBHICTE JIOEN, ajle,
HaBIaKM, 3aMiHIOE PiBHICTIO K 0COOMCTOCTeN i ITepeyt 3aKOHOM BCIO Ty HEepiBHICTD, SIKy BHeCIa Ipupofda B 1x dismd-
He €CTBO,  X0Ya JIIO/IV MOXYTh Oy TV HepiBHi 10 cvuTi abo 3/1i0HOCTAM, BOHU BCi CTalOTh PiIBHMMM B pe3yJIbTaTi 10TO-
BOPY i 3a mpaBoM»[21, c. 167].

Y moxrpuni Pycco Ta 770T0 ITOCTiIOBHMKIB cBOOO/A i PiBHICTH OyyIM 3Be/IeHi 10 TOHATTS HOIITIYHOI CBOOO/IM, sTKa
Oyra BM3HaveHa SIK piBHICTH BCix meper, 3akoHoM. CBOOO/Ia, 5K i piBHICTH, po3yMinacs B ceHci dbopMarTbHO-IOPUINY-
HOMY i HeraTMBHOMY; 3aKOH HaJlaBaB BCiM PiBHICTH y IIPOSBi BOJIi, 3piBHIOIOUM X Y BM3HAHHI ITie1 cBOOOM i 3HUIITyTO-
um BCi oOMeXxeHHs, gKi cymepedaTs piBHOCTI mpas. Lli ocHOBYU Oy porosomeni y [lexmapariii mpas Ta 3akpirrieHi
B Koncruryriii 1791 p. Xan-XKax Pycco y coix mparisx 6araTto ysarvt IpuaiIsas po3MipKOBYBaHHIO ITPO CYTHICTE Pi3-
HUX JIOAeV, HapoAiB, IMBitizanin. bigeme nBox CTOJITh mmicis cMepTi, Pycco 10 chOrogHi MIMPOKO LUTYEThCS K
BUHAXITHVK TIOHATTS «OIaropoHOTO ANKyHa», MidpigHoi mepconidikariii mpupomHoi 100poTH Yepes poMaHTHUIHE
MIPOCTIaBIIAHHS CBOOOTHOTO XUTTS AMKYHIB B poboTi 1755 p., 3aBaskm sikomy Pycco cTaB mepIrmM, XTO 3aKJIMKaB JI0
PO3BUTKY aHTPOITOJIOTiUHOI HayKu Tpo moanHy. Kputnka Midy mpo OmaropomgHOoro AMKyHa OfIHAK, € MIITHOIO Tpa-
JVIIEX0 aHTPOIIOJIOTIB 3 MOMEHTY BUMHMKHeHH L€l HayKyM, KpiM TOro, icHye nymKa, 1m0 Pycco He € opuriHaabHUM
aBTOPOM Teopil 6I1aropogHOTO MMKYHa, ajle, CKopiIe, HavOLIpIT edeKTUBHMM ii mpocyBadeM[22, p. 1-2, 4]. Tvm He
MEHIII, TpaauIiiiHo Pycco BBaXkaeThCs 11 TBOPIIEM, a IIPOTOJIONIeHi B Hitl AyMKM OUTBIIT HiX HEOTHO3HAYHO CIIPUVI-
MarOThCsI B KOHTEKCTi IIPOCyBaHHs ijel piBHOCTI.

Kan->Kak Pycco BigkpmuTo mpociaBiisgB HaVOTBINT paHHI eTamm JIIOfICHKO1 IuBimisariii. Pycco, BBiBmmM Tepmin
«BIIaropogHUT AUKYH», CTBEPXKYBaB, 10 JTII0/V OysIv 1o CyTi JOOPMMY, KOV BOHW XXVJIV 3a IIpaBWIaMy IIPUPO/I,
110 BUHVMKHEHHs CydacHol uyBinizanii. Ll mpaswuia, Ha 110ro gyMKy, BKJIIOUYaIM YeCHICTh, Ha[iHICTh 1 IyXOBHY CBO-
6omy. Ha mymky E. Illmpaesa, ko Pycco HeomHOpas3oBo portoHyBas: «[laBariTe IToBepHEMOCS JI0 IIPWPO», BiH He
MaB Ha yBasi, 1110 JIIOV ITOBMUHHI BiAMOBUTICS Bifj yCix mepeBar UuBiIisallii, B TOMy 4MCJIi HAYKOBMX Ta T€XHOJIOTid-
HVIX JIOCATHEHB, BiH XOTiB yCyHyTU 3a0000HM Ta KOpymIIifo B cycminbcTsi[23, p. 104-105]. Ha mutsaxy Bim 6maropogso-
TO AVIKyHa /IO ifeambHOTO IpoMajisSHMHA, 3a AyMKoio Pycco, cBoboma pertirii ctasa 6e3cyMHIBHO HalBa KITMBIITIM
nocarHeHHsM cydacHol jogyHu. C. Kpo nmiire 3 nporo npusoay: «Ock oMy B Hepiof, mo MuHyB Mix lanTe Ta Pycco
MV MOYKeMO 3 YIIeBHEHICTIO CKa3aTy, 1110 KaToNINITbKa, «yHiBepcarbHa», «CepeqHbOBIUHa», XPUCTUSHCHKA JTI000B Oyria
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3aMiHeHa 3araJbHOIO Cy9JacHOIO JTI000B T0 0 cBOOOM, fKa BKITIOYae B cebe MPVXVITBHICTE JTIOAMHM 10 Tiel um iHmol
pernirii, Bipn abo cexTn...»[24, p. 150]. 3a mymxoro XK.JI. Yina, «mic GrmaropogHoro amkyHa IpUITyCKae, IO JIIOAN €
abo 3HMKAIOUMMM He3iIIcoBaHMMM abopureHaMu, 10 3/INIIIUINCE Bill paHHIX ermox, abo «Taki, K MVi», 4, IIpVHa-
MHIi, «IKi X09yTb OyTV TaKMMU, K MI1». [ToBepXx0BO IiHyIOUM KyIbTYPHICTh Pi3HMX HapOJIiB, 11ev Mid, TV He MeHIII,
He JIOTIyCKae, 110 KyJIbTypa He € CTaTUIHOIO B Oy/Ib-SIKOMY CYCIIUTbCTBI Ta 3MiHIOEThCs. [meanisyroun KopinHi rpymnm,
Mid TTpuMeHTITye, ab0 HaBiTh IeMOHI3y€e MOXIVBICTh «OCBOEHHS» TPYTIVI, CTUMYJTIOIOUV TTaTPOHATHU ITPOTEKITIOHI3M,
10 YCKITaIHIOE XUTTE3MATHICTD TPYIT y OLIbIIIOMY CycminmbeTsi»[25, p. 142-143].

IMizaime Imvanyin Kant (1724 - 1804), BusHauHMT HiMeIbKuv (itocod, ommparoumchk Ha Tpagullii eBporien-
cpKoro [IpocBiTHMITTBA, pO3BMBAB iX Hai, BK/IaJaloun B OCHOBY TeOPeTHYHOI KOHCTPYKIII ifel mpo cBobomy ocobm
Ta ofceKy TigHicTh. Ui igel KanT mparays o0'egHaTit 3 po3yMiHHSM TOTO, IO 00'€KTMBHOIO peaTbHICTIO Kepye
3arajlbHa 3aKOHOMIPHICTh (TTpupoxaHa HeoOximHicTs). 1. KaHT cTBepXyBaB, IO JIOIM Y CBOIM TIOBEIIHIT TTOBMHHI
JOTPUMYBaTUCS BKa31BOK MOPaJIbHOIO 3aKOHY. 3aKOH 1IeVl Ha3uBaB «KaTerOPUYHNM iMmnepaTusomM». Kareropranmii
iMITepaTVB BUMarae Bif JIFOIVMHM 3aBXIM 1 0e3yMOBHO CIIiIyBaTV MPaBWITy: «BUWHSV 3TiAHO 3 TaKOIO MaKCHUMOIO,
KepyIodnch KOO TH, Y TO JKe Jac, MOXeIlI 1mobaxaTw, 1100 BOHa CTasla 3arajlbHUM 3aKOHOM»[26, p. 55].

ITpoTsrom cBoel akazemigHO1 Ta HayKoBoi Kap’epu KaHT GaraTo mvicaB ITpo OXOIKeHHS Ta XapaKTepVUCTUKM Pis-
HUX pac, PO3MipKOBYIOUM MPO IX ITOXOKeHHd, BimMiaHOCTI, MantOyTHI mepcrekTmsu. Pacosa dinocodis Kanra e
BKpayl BaXXJIMBOKO Il BUBYEHHSI CTAHOBJIEHHS Ta PO3BUTKY aHTUIVUCKPMMIHALIIIHOIO IpaBa, ajxe, 3a cjoBamm b.
Icaaka, 710T0 HaTypasiCTUYHa Teopis, MATpUMaHa iHITMMY BYeHVMMY, CTajla OCHOBOIO CydacHOTO pacusmy[27, p. 76].
Hayxoswit migxing KanTa 10 Bu3HaueHHs Ta po3AileHHs JIIOACTBA Ha Pi3Hi pacy, B iCTOPMYHOMY KOHTEKCTI Ta BifIIo-
BIZTHOMY TOMY 4acy CTaHy HayKOBVX, PeJITiVIHIX Ta COIiaJIbHIX IepeKOHaHb € IHHOBaLIHUM Ta oO0pe apryMeHTo-
BaHMM[28, p. 41-43].

Y mpami «[Tpo pisHi mgrofceki pacw» (sKa Mara Bl ocHOBHI pemaxiiii, 1775 ta 1777 pokis) 1. KanTt mmcas, 1o
«Herpu Ta OisTi Xo9a 71 He IBJISIOTE COOO0I0 Pi3HMX BUIIB JTIOfAe (Tak K BOHWM, CJTi/ yMaTH, OJIHOTO ITOXOKeHHs), aje
BCe XK BOHM € ABOMa PisHMMM pacami». I majti: «5I BBaxkaro, 1110 JOCTaTHBO [JOIyCTUTH HasBHICTb TUIBKM YOTUPbOX Pac
[TromepKoTO pomy], 106 6y TH B 3MO03i BUABWTY BCi 3 TT@PIIIOTO MOTJISAY ITOMITHI BiIMiHHOCTI, IO MTepeiafoThCs y CTa-
nok. Lle 1) Gima paca, 2) HerpuTsiHCbKa paca, 3) TyHChKa (MOHTOTEChKa abo KayMmITbKa) paca, 4) iHgyckka, abo imo-
CTaHCBKa, paca... CaMe 3aBASIKY ITparHEeHHIO IIPUPOIN 10 TOTO, 00 JTOBTOI0 HM3KOTO ITOKOJIiHb 3aBXXIU ITPUCTOCOBY-
BaTHUCS 71O JaHOI MICITIeBOCTi, 30BHINIHIT BUIJIAL, JIFOAWHY CHOTOHI BCIOIM Ma€ CBOI OCOOTIMBOCTI, IO BUMHVKIIN ITif
BITMBOM JIaHOI MictieBocTi»[29, p.72]. Heomropasoso mimkpecmooun qoMiHaHTY Oioi pacy, sk pyHIaMeHTaIbHOT
771 BUHWKHEHHs iHIMX pac, BiH mmcas: «[Tpuania, 9omy Herpu Ta Oii MaroTh BBaXkaTVCh OCHOBHVIMU pacaMwi,
caMoOdUeBVTHa» TTOSICHIOIOUN Tie TUM, ITI0 iHIIi pacy € BapiarisMu cymirmi 6immx Ta gopuux. Ilisaime KanT mosep-
HYBCS [0 Teopii KimiMaTraamx pakTopiB Ta ifel mpo icHyBaHHS Y0TMPHox ocHOBHMX pac [30, p. 360]. Y 1788 p., Hesa-
Hapowm micys my6rikarii cBoet « Kputuku mpakTmaHoro posymy», KaaT oy brikyBas poboOTYy, B SIKilT CTBepKyBaB, 110
morsam 3 Adpukm Ta [Hil He BrcTadae «MOTMBariil mrd AistreHOCTI». I1. Kimsraren mmre, mntytoun Kanra: «bes
po3yMoBuMx 3gi0HOCTeT, 11006 Oy TI I1iIecTTpsAMOBaHVIMY Ta YCIIITHMMM y TIiBHIYHOMY KJIiMaTi, BOHV HiKOJIV He CTaloTh
YMMOCEH OiTBIIVIM, HiX BostoIforamm...». Kiarmaren nponosxye: «Ha mymky KawnTa, Borm [9opHi] MOXyTh mparfiosa-
T, ajie BOHV He MOXYTb 3MycUTH cebe mparfiopatn. KopiHHi amepmKaHIli, B CBOIO 4epry, - Ie paca (abo, msuzmme,
HaIiB-paca), 3yIMHeHa Yy CBOEMY PO3BUTKY, TOMY IO iX IIPedKN IlepeceIvuIics B iHIMV KIiMaT, Iepll HiX BOHM
TIOBHICTIO aJIaliTyBaJINCh A0 1X MOTIepeIHbOTO cepeToBuITa. B pesynpraTi KOpiHHI amepmKaHIIi € c7TabKMMM, iHepTHM-
MW, «HEe3TaTHUMM J10 Oy7Ib-sIKOI KYJIbTYPW», i BOHV 3alIMaloTh HaMHIVDKIMT PiBeHb PacoBoi iepapxii, 4Ky, 3a cJioBaMu
Kanra, aum BusHadueHo»[31, p. 92-95]. «Il4 paca... cToiTh HabaraTo HVDKYe 3a, HaBiTh, HETPIB, gKi 3aIMafOTh HaTHVIK-
UMY 3 yCix iHmmMX piBHIB, AKi MV BU3HAUMIN AK pacoBi BigMiHHOCTI...»[32, p. 133].

Taxi aBTopm, sx E. I3, P. beprackowi, i 4. MiyuTs minkpecsioioTs icHyBaHHS iftel pacosoi mepesaru B pobotax KanTa
Ta 11 3Ha4YeHHs [IJIs BU3HAHHS TOTO, 10 MI0r0 MOpajlbHa Teopis € MeHILOI, HiXK yHiBepcalicTChbKO0. [HII KoMeHTa-
topu, Hanpukiaz, P. Jloygen, T. MaxKapri, T. Xiwr i b. Bokcin, HaBnakm, BBakaroTs, 1110 ocHOBHa Teopist Kanra, rpen-
crapsieHa HuM y 1780-x Ta 1790-x poKiB € icTMHHO yHiBepCcaIicTChKOI0, ajle, Big3Ha4aoTh, 1110 caM KaHT B KopeHi cy1e-
peunThb BJIACHIN Teopil, 3axuIaroun ifer pacosoi iepapxii. TpeTst Touka 30py, gxy nigrpumysas C. MyTy, nossrae B
ToMmy, o KaHT BigMOBMBCS Bif pacuCTCBKMX HOMISAIB, SIKMX JOTPUMYBaBCd B Ilepiof [0 HammcaHHs «KpuTukm
umcroro posymy» (1781 p.). Ha mymxy IT. Kisvtarenna, Kant morprMysascs ifel pacosoi iepapxil ax 1o modaTky 1790-
X POKiB, i 1110 BiH 3MiHMB CBOTO TyMKY ITepeyt ImyOstikariieto poboTtn «Biurmit mup: diocodcnkmrt Hapmc» (1795 p.)[34].
besymoBHoO, Teopii KanTa MoXXHa OL[iHIOBATH 3 TOYOK 30PY $IK iCTOPMUYHO-KOHTEKCTYaJIbHOT, TaK i cy4acHOI aHTUpa-
cuctcpkoi. E. I3 mpusoanTs Taky mmTaty KanTa: «Llert womoBik 6yB YOpHMM 3 TOTIOBY /IO HiT, i Iie SICHO TOBOIAMIIO, IIT0
BCe, IO BiH Kaxe - OypicTe». Llen mpukian scKpaBo LIIOCTPy€ pacoBy yHepeKeHiCTh, IpUTaMaHHYy eIloci
[TpocBiTHUITTBA, sIKa MPOSIBIIATIACE B 3aTaJIbHIT CYCITUTBHIV Iy MITi ITPO KOJIip JIFOJIMHM, SKITO BiH He € O, K caMoo-
UeBMTHU JOKa3 1 HYDKYMX PO3yMOBUX Ta MOpaimbHMX skocTeri[33, p. 57]. I s ymepemkeHicTh maHyBasga B yMax
HaBiTh HaMBMAATHILINX Ta HaMIOCBIYeHNX BUEHMX TOrO dacy.
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J1. Tommrep 3asHadvae: «He Bci Teopetnku ITpocBiTHMIITBA, IO 3aIMaINCh ifle€ro «pacw», Oyam pacucTaMu, JesKi
BUKOPVICTOBYBAJIU 1171 TePMiH B ONMCOBOMY aHTPOIIOJIOTiTHOMY ceHci, 6e3 OIiHOUHMX CyIKeHb... 3 OJHOTO OOKY,
3axigre [TpocBiTHUIITBO B IIMPOKOMY po3yMiHHI, Oe3mepeuro, OysTo yHiBepcasicCTChKIM Ta erajliTapHUM, i TOMy CTBO-
PWIO TIOTYXXHY 30pofo JI7IsI KOHTpapryMeHTiB IpoTu OyAb-sgKoi JOKTPUMHM PacoBoi IepeBary, a 3 iHmoro 60Ky,
ITpocBiTHMITTBO, SIK BUIHO 3 BUIIIeCKa3aHOTO, Oe3rmepevHo a0 IUTIX I HapOIKeHHs CaMOTo TIOHATTS pacu»|[34].

IcHye TIMOVMHANT TPUYMHHO-HACTIIKOBUM 3B'S130K MK Cy9acHMM pacM3MOM i pacoBOIO MCKpUMIiHAaIli€o B ii
cydacHUX dopMax i BUIIpaBIaHHSAM pacoBOTO pabCcTBa, IO MUHAE CBOIM KOPiHHAM y rmbuHy Bikis. Crtig moromm-
TUCS 3 TBepKeHHM, 10 TTPO3BydYaria B XOi AMcKycil, mo BimOymacs B Kowmirteri 3 miksigariii pacosoi auckpmMiHa-
mif: «[I1s 6inmpimt edpekTrBHOT 60POTHEOM 3 pac3MOM i IVICKpUMiHAIIi€Io BKpall BayKJIMBO 3HOBY ITpoaHasIisyBaTu pabo-
TOPTiBITIO i pabCcTBO, OO 3PO3yMITH Ty reHeasIorifo, siKa IOB'sI3ye X i3 3a0000HaM, TTOMVIPEHVIMY [T BUITpaBIaH-
H ITHOTO 3JI0YMHY TPOTH JTIOAsHOCTI. Tparism paboToprisii Ta pabcTsa Ta X HaCTiIKiB TaKOX fa€ MOXKITUBICTD TIIMO-
1ITe OCMVICJIVITH Te, IIIO JIesIKi Ha3MBaloTh «ITepBOPOTHUIM TPiXOM IyMaHi3My TpaB JTIOAWHN». []ificHo, moTpibHO Hara-
JlaTy, IO caMe TOfli, KOJIM B KpaiHax €Bporm HacTyIaB PO3KBiT dimocodcrkmx imen ITpocsiTaMIITBa, OYTUt po3poo-
JIeHi YKaxJTMBi 3aKOHM ITpO 0OMeXeHH:I ITpaB YOPHOIIKIpYX i Teopii mepesaru Oisoi pacw, sKi JO3BOIISITN BUIIPABIO-
BYBaTU TIeV 3JI0YNH ITPOT JIFOMSHOCTI 3 MOpaIbHOI, iHTeleKTyarbHo1 Ta / abo IopUANYIHOI TOYOK 30py»[35, 1. 28].

HevmvosipHo, arte Te, 110 371a€ThCS CHOTOHI OUEBWTHIMM 37I0M, a caMe disvrare sammerHs I1I PevixoMm MinbrioHis
JTIIOIeVI BUKJTIOUHO depe3 IXHIO TPUWHAJIeXHICTh 710 TIeBHOI pacy, HallioHaIbHOCTI, eTHiuHOCTI abo iHmTi o3HakmM, OyI10
HiITPpYMaHO BeJIMYe3HOK KiUIbKICTIO JIIOe sIK JIOriUHe Ta BUITpaBiaHe IoBo/KeHHs. [lepemkogaMu Ha IUISIXY BU3-
HaHHS €THOCTI JITOICEKOTO POAY BUCTYIaIM He TiTbKM OfIBiuHI 3a0000HY, HEMPUITHATTA i BITTOPTHEHHS «dy>KOT0»,
a 7 dimocodcrKi Teopii, aBTOpaMu IKMX OyiIu, cepef iHIX, KITaCUKY ITPOCBITHUITHKOT TyMKM, III0 BHECITM HeOITiHeH-
HWV BKJIAJ] B PO3BUTOK iffel piBHOCTi. BTiM, BUpBaHi 3 icCTOPMYHOTO CBITOTTISITHOTO KOHTEKCTY, BUCIIOBITIOBaHHS irto-
codi ertoxm ITpocBiTHMITTBA IO pac Ta HAPOIiB He MOXYTE OyTH afleKBaTHO oIfiHeHi. besymMoBHO, TpocyBaHH: imevt
PiBHOCTI i BOJIOZIHHS IIaHTAITisSIMM, Ha IKMUX TUHYJIV TpuAdaHi pabn, XOTHUM UYMHOM He MOXYTb ITOEAHYBATVIC Y
cBimomocTi cydacHOI ronuHM. Ajte Oy/Ib-5Ky ifjefo, KOHIIETIIiIo, Teopifo HeMOXITMBO JIOCII/KYBaTH, a, TOCIIIVBIIN,

HeMOXXJIMBO 3PO3yMITU 032 iCTOPMYHMM Ta COLiaIbHO-IOITUYHIM KOHTEKCTOM.
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The Age of Enlightenment in the Western Historiosophy of the Concept of Human Rights:
Ideals of Equality and Racism Apologetics (Summary)

The Age of Enlightenment is one of the most important periods of the human rights institute formation and devel-
opment. During this period, the natural law theory develops, and the importance of equity and equality concepts grad-
ually increases. The thinkers of the time - philosophers, writers, and lawyers paid exceptional attention to the study
of the ideological and evolutionary basis of factual inequality, the social elements of which led to revolutionary
events and resulted in an epochal overturn in relation to the fundamental tenets of social life. It is significant that the
philosophers-enlighteners’ ideas regarding the relationship within the «state»-«<human being» institute have main-
tained their relevance up to our days. The concept of equality suggested by the philosophers-enlighteners, having a
content different from its modern equivalent, became the basis of the international legal concept of non-discrimina-
tion.

In the context of enthusiastic appreciations of the studied Age of Enlightenment the combination of historical con-
ditions in which the enlighteners carried out their philosophical research, with their own lives and ideas of equality
are rather controversial at a glance. Such famous equality ideologists as John Locke, Thomas Jefferson, and Thomas
Hobbes supported and authorized slave trade. Immanuel Kant was overtly writing about the racial hierarchy and the
natural genesis of the conscious incapacity of «lower» races. The works of Russo and Voltaire contained racist ideas.
Characteristically, the great scholars of the Enlightenment period were bringing scientific foundation under any sug-
gested racist theory. Having assessed the enlighteners” works from this point of view, one should emphasize their
impact on the development of the XIX century racism, as they have provided a considerable philosophical founda-
tion in favor of the idea of supremacy of the white race.

Pulled out of its historical context - i.e., the lack of scientific knowledge, the prejudices of the previously mono-
racial medieval European society, - the racist statements made by the Enlightenment scholars have gained a differ-
ent interpretation in a different period of human history, which was known for the unprecedented Nazi cynicism and
the cruelty of the III Reich. Certainly, the promotion of equality and the ownership of plantations on which purchased
slaves were being killed can in no way go together in a modern person’s mind. Nonetheless, no idea, concept, or the-
ory can be studied, or understood when studied already, out of their historical, socio-political and ideological con-
text.
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SOME REMARKS ON THE ROLE OF
META-JURIDICAL SANCTIONS IN
THE PROTECTION OF
INTERNATIONAL LEGAL NORMS
- CAN MORALITY PROTECT LAW?

The article deals with the relation between international law and morality,
particularly on the level of their secondary norms containing sanctions. Due
to the interference of these normative systems in protecting often the same
values, international law can sometimes rely upon international morality to
ensure efficacy of its legal norms, particularly when international legal order
is not able to do it. However, international morality will react against the
wrongdoer who has breached international law only provided that the same
wrongdoer has violated international moral norm as well.

Keywords: international morality, sanctions, international law, efficacy
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1. An Overview

The 1930s were quite dramatic years for the international community, as well as for international law. It was the
period preceding the WWII, the cataclysm that the world had never seen before. On March 11, 1932, after the Japanese
invasion of China, the Assembly of the League of Nations adopted the resolution calling for the non-recognition of
any situation, treaty, or agreement which may be brought about by means contrary to the Covenant of the League
and obligations of the Pact of Paris of 1928".

The Japanese aggression was undoubtedly an act contrary to international law. However, the reaction of the
League of Nations included nothing more than a call for non-recognition of the illegal situation, while the sanctions
against the aggressor, provided in Article 16 of the League’s Covenant, was not applied due to the confrontations
among the Member States on the eve of the WWII.

However, it was neither the first, nor the last time that an internationally wrongful act was faced only with the
condemnation of the international community, without any legal sanction. After all, even nowadays many examples
can be found where the UN General Assembly, being unable to impose the obligatory sanctions against the wrong-
doer, as provided in Chapter VII of the UN Charter, has just expressed the non-recognition of the illegal situation
and its consequences, having deplored its victims, while the Security Council had failed to react, mostly due to the
opposite interests of its permanent members. Are these «moral», i.e. meta-juridical sanctions just a means to allevi-
ate the UN consciousness faced with the flagrant breach of international law?* Are they an attempt to transpose the
reaction to the wrongfulness from the legal to another, less determined normative system, such as the religious sys-
tem in the past, or morality? Or, on the contrary, can such meta-juridical sanctions find their place in a symbiosis with
much more determined, although not necessarily more efficient, sanctions of contemporary international law?

In this paper we will try to examine the place and role of these meta-juridical, particularly moral sanctions in the
protection of international legal norms.

2. Sanction as a Connection between Normative Systems

«And the Lord spake unto Moses, saying: (...) And he that blasphemeth the name of the Lord, he shall surely be put to death,
and all the congregation shall certainly stone him: as well the stranger, as he that is born in the land, when he blasphemeth the
name of the Lord, shall be put to death.» (Leviticus 24:13, 16).
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This norm, as well as its sanction, has undoubtedly posed myriads of questions: which normative system such
norm and its sanction belong to? Why the Lord entrusted the efficacy of “its” norm to the amorphous, not always
obedient community, i.e. why did he not impose his divine sanction directly on the wrongdoer, as he used to do it
in the numerous Biblical events? Following the generally accepted distinguishing between the religious, moral and
legal normative systems’, we will undoubtedly recognize their interferences, not only because their subjects overlap,
but also for the fact that they often protect the same social values. This being so, we could hardly determine to which
normative system particular norm belongs, if we did not rely upon the criterion of its author. Thus, the author of a
primary religious norm will always be «God» (or any other eschatological authority). Moral norms will be created
directly by the social community®, while the author of the legal norm will necessarily be the legislative organ of the
legal system, i.e. the organ provided with the law-making capacity. This being so, these norms will appear in the dif-
ferent «formal» sources: they can be found in the «holly scripts», customs, or embodied in the legal acts, statutes and
conventions. Although legal and moral norms, particularly having in mind international law, share the same origin
- the (international) community - formally they differ a lot. While a moral norm, as we understand it here, appears
as a generally accepted behaviour within the community (ethos)’, legal norms are usually much more determined,
and therefore sometimes understood as a derivation of the moral norm. This being so, the antinomies between them
are nor very frequent since the legal norms usually try to find their very foundation in the moral norm, presenting
themselves as its reflection for the sake of their own efficacy. Thus, the relation between the amorphous community
and the legal order can be compared with the one between the moral and legal norm. Even if they protect the same
value, which often happens, they will do that with a different intensity, and with a different preciseness and organ-
ization®. Of course, one could ask the question about the means by which these normative systems protect the effica-
cy of their norms. Although some authors denied the existence of sanction within the moral system’, having consid-
ered the coercion as a monopoly of legal system', one should not neglect Duguit’s definition of sanction as a «col-
lective reaction»", as well as Scelle’s understanding of sanction as imminent to the very notion of the society™.
Understood this way, it seems acceptable to conclude that every legal system is provided with sanctions, of course
adjusted to its needs. Thus, the coercion imminent to the very notion of sanction in every normative system will
always be commensurate to its purpose - the protection of the endangered norm and the social value protected
thereby, through the violation of some regularly protected right of a wrongdoer as «malum passionis quod infligitur ob
malum actionis»".

Having in mind that the notion of sanction implies the reaction of a normative system through its organs, one can
doubt whether the moral system can be provided with sanctions at all, taking into account its decentralized charac-
ter. However, one should not forget that even the so-called horizontal, non-hierarchical normative systems like moral-
ity or international law, also have their own general «organs», i.e. the (international) community or, as the Biblical
verse has mentioned, «all the congregation». On the other hand, in these horizontal normative systems, sanction is rarely
realized through the community in whole. Much more often it will be «entrusted» to the part of the community or
even to its particular member. However, such sanction deserves to be considered as a reaction of the normative sys-
tem, as far as it is subjected to the «control» of the system itself, i.e. as far as the excess in its application could be
qualified by the community as another wrongful act subjected to a new sanction.

Furthermore, one can ask whether the moral sanction is really the only means left to the moral system to protect
its norms. If «all the congregation» really stone the blasphemer in the above-mentioned Biblical story in order to pro-
tect the breached religious norm, what will be the normative nature of that execution? Would it be a religious, moral,
or even a legal sanction of a theocratic state for instance? The answer to this question will be possible only if we find
another criterion to determine which normative system a given sanction belongs to.

If we define sanction as a punitive reaction of a normative system to the breach of its norm it will be easy to con-
clude that sanction belongs to the normative system which protects the wrongdoer’s right affected by such sanction.
Similarly, we could conclude that sanction belongs to the normative system which the primary norm protected by
that sanction belongs to. On the other hand, sanction can be considered as a part of the normative system which the
secondary norm containing that sanction belongs to. Although all these criteria, due to the above mentioned inter-
ferences between the normative systems, will be mostly acceptable sometimes however we will be faced with the dif-
ferent situations. Thus, for example, in spite of the fact that every legal system protects the moral integrity, honour
and reputation of its subjects it will never be able to affect these values by its sanctions directly. Belonging to the moral
system, these values can be neither given, nor deprived by law itself. Even if the legal sanction sometimes seems to
affect these values, it will do it indirectly through its influence on morality. Of course, if the law and morality are in
harmony, this process will be almost unperceivable but in the case of antinomy between them the law will be pow-
erless®. Although the sanction affecting the wrongdoer’s honour and reputation can sometimes figure as a legal one,
by its nature it will always belong to the morality since only the community, and not an organ of the legal system,
can really apply it, i.e. affect these values for the wrongdoer.

With regard to the fact that law usually tries to achieve the «blank support» of morality by qualifying every
breach of the legal norm as an immoral act, the above mentioned interferences between law and morality are very
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usual. This being so, the moral sanctions can seem as very appropriate means to protect the efficiency of the legal
norms. However, as we have already said, the morality from its part does not necessarily appear as «a tool» of law.
The moral system acts according to its own logic and aims. Therefore, its conjunction with law is just a possibility
but not a rule without exception. After all, even the Roman law maxim can prove it saying: «Non omne quod licet hon-
estum est.» This being so, the condemnation declared by the legal system can be nothing more than a dead letter if
it will not be accepted and applied by the community as an «organ» of the moral system which such sanction really
belongs to.

On the other hand, the community will never apply such sanction just because the legal system requires it. The
moral system will act only if it has its own interests, i.e. if the wrongdoer who committed the illicit act, breached the
norm of morality as well. In these circumstances, by applying the moral sanction the community will also protect indi-
rectly the legal norm but only due to the fact that the moral and legal primary norm overlap in their content. Therefore,
we approach to the conclusion that sanction does not necessarily belong to the normative system whose primary norm
is protected by it, but on the other hand, every sanction necessarily protects the primary norm of the normative sys-
tem which it belongs to. This being so, every sanction necessarily affects the rights regularly protected by the nor-
mative system which it belongs to, but on the other hand, sanction neither necessarily belongs to the normative sys-
tem which protects the rights affected by it, nor all the rights protected by a given normative system are necessarily
affectable by its own sanctions. As we have earlier mentioned, the honour and reputation, although being the values
protected by the legal norms, can be affected only by the moral sanction. Even if the sanction is proclaimed by a court,
the United Nations, or any other legal authority, its real sender will always be the community who can truly fulfil
its purpose. Understood this way, we can finally conclude that sanction always belongs to the normative system whose
organ is really able to apply it, i.e. to violate the wrongdoer’s right affected by that sanction".

However, the above mentioned criterion includes two elements of sanction: its sender and its purpose. While the
senders belonging to the different normative systems are quite easy to distinguish, the overlapping of values protect-
ed by the primary norms of these systems and the rights of their addressees is enormous. The discrepancy that can
arise between these norms, rights guaranteed by them and sanctions which protect their efficiency is almost neglec-
table comparing with the earlier mentioned interferences between the normative systems in general. Thus, for exam-
ple, the Biblical blasphemer could be deprived of its right to life equally by God, «all the congregation», or by the organ
of the legal system, since that right has been protected by the religious™, moral and legal norm. On the other hand,
there is no much doubt that his act was at that time the breach of the norms of all these normative systems prohibit-
ing the blasphemy. Therefore, the moral sanction should not be limited only to the condemnation since morality itself
is not limited to the protection of the honour and reputation. The moral system protects the other values such as life
or physical integrity which can be affected by the community’s moral sanctions as well, just like in our Biblical story™.
This being so, the moral sanction does not have just a psychological effect”, equally as the religious sanction does not
affect only on the eschatological level”. Of course, there is no doubt that the moral condemnation or «the everlast-
ing punishment» (Matthew 25:46) are exclusive sanctions of the moral and religious normative system as they real-
ly can be applied only by «the community» or by «God» as the «organs» of these systems. However, as observed
above, due to the interferences between these normative systems, the violation of the same wrongdoer’s right some-
times can appear as the sanction belonging to all these normative systems as far as it means the reaction of the sys-
tem to the wrongful act, embodied always in the violation of the right guaranteed by the primary norms of that sys-
tem. The stoning of the Biblical blasphemer appeared here undoubtedly as the moral sanction applied by «all the con-
gregation» as the reaction to the violation of the moral norm prohibiting blasphemy. After all, such sanction violated
the blasphemer’s right to life regularly guaranteed by the primary norms of the moral system. However, one could
ask, has the blasphemy not been primarily the violation of the religious norm? Finally, the stoning was decided by
the Lord, so it could seem that «all the congregation» was just acting in His name. Anyhow, this relation is not that
simple. Although the blasphemy has undoubtedly been the violation of the religious norm protected by the death
penalty provided by the Lord himself, «all the congregation» applying that sanction did not act as a mere executor of
the divine sanction. On the contrary, taking into account the interference between the religious and moral system the
Lord actually delegated the sanctioning to «all the congregation», as His name had been the value protected equal-
ly by the primary norms of both systems. By contrast, if the moral norm or its sanction had been different, the Lord’s
order would have been a dead letter. After all, the proof for that can easily be found. Despite this order for all the
Jewish and even Christian communities in the world has never been revoked by the Lord, their moral systems today
would hardly apply against the blasphemer anything more than a condemnation, while the legal systems on the other
hand are usually not very interested in the protection of the Lord’s name.

However, it could be worth asking what would happen if the community applied the same Biblical sanction
today despite the antinomy with the legal norms of a secular state. There is no doubt that every legal order tends to
have the monopoly over the use of force among its subjects. This being so, it will aloud the application of the sanc-
tion belonging to another normative system only if it happens out of the sphere of its interest. Thus, in order to achieve
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and preserve such monopoly, the legal system will act by repression applying its own sanctions against the sender
of the «illegal» sanction belonging to another normative system. Equally, the legal system will try in the same time
to influence upon the moral system in order to proclaim «the private justice» as immoral. Anyhow, these efforts some-
times are less successful. The antinomy between the law and morality could sometimes even jeopardize the efficien-
cy of the legal system leaving it powerless before the morality. In this situation the legal system, usually being aware
of the need for support within the community, will hardly recognize the existence of such antinomy. If such moral
(or religious) sanction has already been applied contrary to the requirements of the legal order, the later will proba-
bly try to «absorb» it mostly in two ways: it can «approve» and justify it ex post facto as a «legitimate» reaction of
the community against the «wrongdoer»”, or simply ignore it as a sanction by giving it some other qualification or
explanation®.

However, the interference between normative systems concerning the application of their sanctions does not nec-
essarily have to be so dramatic. As we have already mentioned, one normative system will sometimes simply decide
to delegate sanctioning for the breach of its primary norm to another normative system, of course if both of them pro-
tect the same value by their primary norms. This being so, the sanctioning normative system will, in the same time,
protect its own primary norm as well as that one belonging to the delegating system. Such delegation will take place
primarily if the delegating normative system is not interested enough to apply its own sanction against the wrong-
doer. On the other hand, one normative system can leave the sanctioning to another which is expected to protect the
endangered value more efficiently. Finally, the reason for such delegation can also be the inability of the delegating
normative system to impose its own sanction upon the wrongdoer. As we will see later, such situation will quite often
explain the relation between the moral and legal sanctions that has existed within the international community
through the centuries, proving in the same time the untenability of the exclusive voluntaristic perspective in (con-
temporary) international law™.

3. Meta-juridical Sanctions and International Law

Although international law, just like any other legal system, will not always easily admit the presence of meta-
juridical sanctions within the sphere of social relations subject to its regulation, these sanctions (moral and even reli-
gious) have been supporting the efficiency of international legal norms for centuries. The need for such support has
often been proportionate to the inability of international legal system to protect its primary norms by applying its
own sanctions. Having in mind the earlier mentioned horizontal, non-hierarchical character of that legal system
whose subjects provided with sovereignty generally have no authority above them except by their own consent, it
does not seem hard to imagine that the application of its own legal sanctions has sometimes been impossible. In these
situations international law has relied upon the sanctions belonging to other normative systems in order to protect
its primary norms. Of course, as noted earlier, the result of such delegation has always been dependent on the inter-
est of the delegated normative system to protect thereby its own values.

Be that as it may, one of the earliest known examples in the history of international law can be found in the Peace
Treaty between the Egyptian pharaoh Ramses II and the Hittite king Hattusili III, concluded in 1278 BC. Since the
war between two kingdoms was ended without the winner, the efficiency of the Treaty provisions aiming to regu-
late the future relations between them could not rely on anything else than the religious, eschatological sanctions, even
despite the different «pantheon» of the two nations. Thus, the contracting parties stipulated: «They who do not
observe the words that are in this silver tablet, the great gods of the country of Egypt as well as the great gods of the
country of Hatti will exterminate their houses, their country and their servants.»” There is no doubt that the appli-
cation of such sanction lies beyond the power of any legal order, either of the contracting states, or of the interna-
tional community. Although its content was not necessarily eschatological, its application was actually delegated from
international legal system to the religious system, primarily because of the inability of the former to ensure the effi-
cacy of that treaty by its own legal sanctions, due to the balance of power between the two states.

Such examples of delegation from the legal to religious normative system are not to be found in very distant past
only. Thus, for example, it is worth mentioning that the Convention of Constantinople of 1888 on the free navigation
of the Suez Maritime Canal begins with the words: «In the name of the omnipotent God...»*

On the other hand, the international legal system nowadays much more often relies upon the international moral-
ity and consequently upon the moral sanctions in the protection of its primary norms. What is more, some authors
consider the moral sanctions being a part of international legal order”. However, their understanding of these sanc-
tions sometimes differs a lot. Some of them, for instance, define moral sanctions in a restrictive way - as those appli-
cable exclusively by the community in general, such as the regret, disappointment, condemnation, or social isolation
of the wrongdoer®. Consequently, such understanding situates the moral sanctions in the exclusive sphere of moral
relations excluding implicitly any possibility of collision between legal and moral secondary norms.

Similarly, there are authors who define moral sanctions according to the criterion of their sender and not accord-
ing to their content. For these authors, in spite of the possible interferences between moral and legal sanctions regard-
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ing the wrongdoer’s rights affected by them, international moral sanctions has always been «the unorganized reac-
tion on the part of public opinion» to the breach of international moral norm®. These sanctions, of course, can some-
times protect the primary norm of international law, but only provided that such a norm protects the same social value
as the moral norm primarily protected by such sanction. However, despite these interferences, the difference between
international moral and legal sanctions will always be proportionate and analogous to that which exists between inter-
national law and morality.

At any rate, despite their different nature, the moral sanctions have followed international law for centuries.
Thus, Briick noted the existence of moral sanctions in relations among the city-states in the ancient China in the 7
century BC, as well as among the ancient Greek city-states®. On the other hand, the process of intensification of inter-
national relations in the last century followed by the appearance of different international subjects has formed the
global international community whose moral sanctions today undoubtedly coexist with those belonging to the inter-
national legal order®. This being so, one should not be surprised that international law sometimes rely on interna-
tional moral sanctions in the protection of its own primary norms. As we have earlier mentioned, such delegation of
sanctioning from one normative system to another can be motivated by different reasons.

Sometimes international law will leave the sanctioning to international morality believing that the moral sanctions
could protect the value endangered by the illicit act more efficiently than its own legal sanctions. The UN General
Assembly sometimes, for example, proclaiming the condemnation of some state’s behaviour, tries to mobilize the
world public opinion in order to make a moral pressure on that state to change its policy”. Sometimes, however, such
moral sanctions precede the application of international legal sanctions (e.g. imposed by the UN Security Council),
of course provided that the former have not been successful. Thus, the UN General Assembly in its resolution 65/241
of March 21, 2011 strongly condemned «the ongoing systematic violations of human rights and fundamental freedoms
of the people of Myanmar» (par. 1) calling upon the Government of Myanmar to change its policy. Although the
General Assembly expressed its «grave» and «deep concern» about the human rights conditions in that country, the
UN has not decided to apply anything more than moral sanctions relying upon the international community to con-
demn the violations of human rights protected in the same time by both, international legal and moral norms.
However, sometimes the moral condemnation will not be sufficient to protect the international legal norm. Thus, for
example, after the UN Security Council in its resolution 181(1963) had expressed its strong deprecation of «the poli-
cies of South Africa in its perpetuation of racial discrimination as being inconsistent with the principles contained in the
Charter of the United Nations and contrary to its obligations as a Member of the United Nations» (stress added), faced with
a poor efficacy of such moral sanction it decided to apply the comprehensive economic sanctions against that coun-
try (according to Art. 41 of the UN Charter) in order to make it cease the illegal situation®”. Similarly, the condem-
nation of «the gross and systematic violations of human rights, including arbitrary detentions, enforced disappear-
ances, torture and summary executions» in Libya declared in the Security Council resolution 1973(2011) did not suf-
fice and had to be accompanied by the military measures establishing the No Fly Zone in the airspace of the Libyan
Arab Jamahiriya under Chapter VII of the UN Charter.

On the other hand, international moral sanctions sometimes appear instead of international legal sanctions as a
consequence of inability of international legal order to protect its primary norm by its own legal sanctions. In the UN
practice these examples are not rare. Thus, for example, we can recall the UN General Assembly resolution 41/38 of
November 20, 1986 having condemned the US military attack against the Socialist People’s Libyan Arab Jamahiriya
on April 15, 1986 declared as «a violation of the Charter of the United Nations and of international law (par. 1)*. On
the other hand, it is also worth mentioning the UN General Assembly resolution 36/34 adopted on November 18,
1981 after the Soviet invasion on Afghanistan, calling for «the immediate withdrawal of the foreign troops from
Afghanistan». Of course, in both situations declaring such condemnations or other moral sanctions was the only pos-
sible reaction of the UN to the breach of its legal norms since the application of the legal sanctions provided by Chapter
VII of the UN Charter against the two permanent members of the Security Council was practically impossible. Also,
some other examples of moral sanctions declared by the UN General Assembly can be mentioned here as well, such
as the condemnation of the «willful refusal of the Governments of Bulgaria, Hungary and Romania to fulfill their obli-
gation under the provisions of the Treaties of Peace to appoint representatives to the Treaty Commissions, which obli-
gation has been confirmed by the International Court of Justice»®, or the condemnation of Israel for the occupation
of «the Palestinian Territory including Jerusalem» as well as for the «acts of violence, especially the excessive use of
force against Palestinian civilians, resulting in injury and loss of human life»*. Enjoying the support of some of the
Security Council permanent members, none of these countries could be targeted by the UN legal sanctions as pro-
vided by Chapter VII of the UN Charter. Therefore, the UN legal system had to rely again upon the international
morality.

On the contrary, international legal system, in spite of the existing breach of its primary norm and even the pos-
sibility to target the wrongdoer by its own sanctions, sometimes just declares a moral sanction delegating the sanc-
tioning to international morality, but this time due to the lack of interest for the endangered value. Thus, for exam-
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ple, in spite of the fact that respect for human rights has been included among the Purposes and Principles of the
United Nations as provided in Article 1, paragraph 3 of the UN Charter, the General Assembly for example in its res-
olution 59/184 of March 8, 2005 although explicitly recognizing the states” responsibility in the promotion and pro-
tection of human rights, expressed just a «concern at the negative impact of international financial turbulence (...) on
the full enjoyment of all human rights (...)».

However, there are situations when international legal order will proclaim a moral sanction reacting to the breach
of international moral norm, in spite of the fact that thereby no international legal norm has been violated. Such a
sanction, however, will never be anything more than an attempt of the legal system to prove its unanimity with moral-
ity. As an example of such quasi-delegation of sanctioning between international legal and moral system one can recall
the EU’s condemnation of Austria in 2000 for the participation of Jérg Haider’s extreme right-wing party FPO in the
Government”, although Austria thereby did not violate any legal obligation.

On the other hand, the relation between international law and morality will sometimes seem harmonious just on
the surface, though viewed from the within, the international legal order will try just to attenuate the collision it has
faced with due to the antinomy between the secondary norms of these two normative systems. Consequently, some-
times the «moral reasons» will be used to justify the «private justice» contrary to the requirements of the legal order
which by definition has tried to eradicate it. However, faced with the reality of international relations, the interna-
tional legal system (e.g. the UN law) will sometimes justify ex post facto such illegal «private justice», mostly in order
to draw a veil over its weakness before a «pre-legal logic» of morality. Thus, for example, the NATO's illegal, by the
UN Security Council non-approved military action against Federal Republic of Yugoslavia in 1999 presented as a
humanitarian intervention, has soon been convalidated by the Security Council resolution 1244(1999) of June 10,
1999. Although there was no doubt that the UN authority had been simply ignored by the NATO countries contrary
to the provisions of Chapter VIII of the UN Charter®, the Security Council thereby obviously tried to attenuate such
a collision between the UN law and the alleged moral imperative justifying «<humanitarian intervention» even in the
form of «private justice», in order to keep pretending its authority over (the most powerful) UN member states.
Similarly, the undoubtedly illegal action of the U.S. military forces in Pakistan in May 2011 resulting with the assas-
sination of the Al-Qaeda leader Osama bin Laden has not provoked much reaction within the UN legal order, in spite
of the fact that «the territorial integrity or political independence of any state» has been protected by Article 2 para-
graph 4 of the UN Charter, which provision is usually considered as having a peremptory character. Thus, the UN
Secretary General Ban Ki-moon told reporters that «the death of Osama bin Laden (...) is a watershed moment in our
common global fight against terrorism»”, while on the other hand, within the EU, in spite of its great concern for
human rights that could be affected by the UN Security Council sanctioning resolution (e.g. by freezing of the funds
and other financial assets of the individuals associated with Osama bin Laden)®, such extrajudicial execution was
mostly commented by the words: «Justice has been done»*'.

However, the above mentioned NATO illegal unilateral use of force in 1999 has been faced with the strong con-
demnation within the international community. Some of the world biggest and most populated countries like China,
India and Russia, many non-aligned countries®”, as well as a significant part of international law doctrine did not sup-
port such violation of the UN Charter in the name of «international morality»*. What is more, even the very notion
of humanitarian intervention has thereby lost some of its credibility, having soon been presented under the new-
coined name - «the responsibility to protect» (R2P)*. Thus, obviously, not only the UN General Assembly, but also
states themselves, as well as the international law doctrine can appear as the voice of international morality sending
the moral sanctions against the wrongdoer. After all, one can ask if such moral condemnation of unilateral use of force
contrary to the UN Charter had lacked, would have it not been repeated in the recent case of Libya? Or, if the uni-
lateral illegal use of force in Afghanistan in 2001 and Iraq in 2003 had not been strongly condemned in internation-
al community, would we have already been witnesses of the similar attack on Iran or North Korea? Thus, one could
almost ironically remark here that the moral sanctions are sometimes able even to protect law against morality itself.

Besides, one of the important senders of international moral sanctions today are (international) non-governmen-
tal organizations. These organizations participate actively in the so-called phase of implementation of the internation-
al law instruments®, particularly in the field of human rights law and environmental law mobilizing the world pub-
lic opinion and pointing out at the non-compliance with these instruments, sometimes even when such instruments
create only the «soft-law», i.e. the moral obligations.

Be that as it may, moral sanctions, particularly those targeting the honor and reputation, are aimed primarily at
shaming the wrongdoer*, but sometimes also at supporting its opposition. This being so, the moral sanctions have
often been used as a means of the states” policy as well. Therefore, one should not be surprised that moral sanctions
are sometimes understood very extensively even in the doctrine. Thus, for example, according to Ness, when the
Australian Department of Defence instructed its personnel not to accept an invitation by the Chinese Embassy in
Canberra to celebrate the anniversary of the founding of the Chinese People’s Liberation Army on July 31, 1989, this
was a kind of moral sanction as a condemnation of the Beijing government for the CCP’s use of force against unarmed
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demonstrators in June 1989¥. Similarly, the Nobel Peace Prize award to the Dalai Lama, the spiritual and political
leader of the Tibetan people, could also be understood as a moral sanction intended to exert moral pressure on the
Chinese government®. After all, earlier Nobel Peace Prizes to Andrei Sakharov, Archbishop Desmond Tutu, Lech
Walesa, as well as to Amnesty International made clear the human rights concern not only of the Awards Committee®,
but also the moral condemnation of the regimes that breach these rights.

However, some authors express their scepticism about the impartiality of moral sanctions. Thus, as Leben point-
ed out, the world public opinion as the real sender of international moral sanctions sometimes can be manipulated
and this would necessarily put its impartiality in question®. In addition, one can remark that the international com-
munity today still has not achieved the cohesiveness which could ensure not only the impartiality, but also the effi-
cacy of its sanctions™. After all, as Briick noted, the world public opinion is not necessarily the unique category®. On
the contrary, it is significantly shaped by the world media whose impartiality has never been out of question™.

On the other hand, some authors have been convinced in the efficacy of moral sanctions relying upon their pre-
sumed certainty, of course provided that the given value has been protected in the same time by both, international
legal and moral norms. Thus, as Brierly pointed out: «For whereas an individual law-breaker may often hope to escape
detection, a State knows that a breach of International Law rarely fails to be notorious; and whereas again there are
individuals so constituted that they are indifferent to the mere disapproval, unattended by pains and penalties of oth-
ers, every State is extraordinarily sensitive to the mere suspicion of illegal action.*»

Be that as it may, we can conclude that international moral sanctions sometimes can appear as the efficacious
means in the protection of international legal norms, but on the other hand, conferring the efficacy of international
legal norms only to the sanctions of international morality would undoubtedly be much more then these sanctions
are able or even willing to do. Although, as we have seen, moral sanctions protecting their own primary moral norms
provide the same protection to the legal norms protecting the same social value, these sanctions belong to another
normative system - international morality which acts independently, according to its own logic and interests. These
normative systems can, of course, by their symbiosis enhance the efficiency of each other, but it will always happen
only as a consequence of general, meta-juridical principles that rule the community which these systems exist for.

4. Concluding remarks

The relation between the religious, moral and legal system in every society, as well as in the international com-
munity has always been extremely complex. The interferences between these normative systems, even on the level
of their primary norms, undoubtedly deserve much more attention than this paper could give”. Anyhow, the inter-
ference of the normative systems on the level of their secondary norms, which has been in the focus of this paper, is
not less intensive at all. Sometimes international legal order for the lack of interest to apply its own sanction against
the wrongdoer, or more often because of the inability to protect its own primary norm by imposing its own legal sanc-
tions, «imposes» the moral sanctions relying upon the international morality (equally as it used to rely upon religious
sanctions in history) to react to an internationally wrongful act. However, such reaction can be understood as noth-
ing more but an appeal to another, independent normative system - international morality - which these moral sanc-
tions really belong to. This being so, international morality will react against the wrongdoer who has breached inter-
national law only provided that the same wrongdoer has in the same time violated an international moral norm as
well. In this regard, international law and international morality will be exactly in the same relation as law and
morality within any community. Law will always try to ensure the monopoly of coercion although not always with
success while, on the contrary, it will not necessarily be interested in regulation of all kinds of social relations with
its norms, and even less in protecting them with its own legal sanctions. Therefore, the symbiosis between (interna-
tional) law and morality on the level of primary, as well as secondary norms and sanctions provided thereby, should
not be regarded as a mere atavism of legal history. On the contrary, it will always find its place in international rela-
tions due to the functional interdependence of these normative systems, being determined by particular needs of inter-
national community in every time.
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YHiBepcanbHi MexaHi3Mun BCTAHOBJIEHHS | 3aXUCTy NpaB NOAUHN

YHiBepcasbHi

Bnaanowmcias TosrcrpIx

VuTepHanoHavsalsa m
IOpUaM3an IIpaB YyesoBekKa.

ABTOp pO3rnspnae BUTOKMN KOHUEnN-
uii npas noguHu Ta ii TpaHchop-
MaLilo B paMmkax Mi>kHapogHoOro
npasonopaaky. Po6utbcs BUCHO-
BOK MPO 3B'A30K KOHLeNLii npas
JIIOONHU 3 KOHKPETHUM iCTOpUY-
HUM nepiogom. BkasyloTbcs Hera-
TUBHI Hacniakn lopuamn3aadii KoH-
uenuii.

The author examines the origins of
the concept of human rights and its
transformation in the framework of
international law. He makes a con-
clusion about the relationship of
the concept of human rights with a
particular historical period. He
indicates negative consequences
of juridization of the concept.

1. TpagMIMOHHO MeXAyHapOJHOe IIPaBo 3alllUIallo MHTePeChl rOCyIapCcTB U CTPEMMIIOCh obecrieunBaTh
omnnpenejeHHoe COCTOAHMEe Me)K,[[yHapOHHI)IX oTHoIeHm. [JTaBHBIMM IIeHHOCTAMI MemyHaponHoro IIpaBoOIIOpsAIKa
CUMTAJINCh MUP ¥ 0€30I1aCHOCTD, KaK 3aJI0T YCIIEITHOIO pa3sBUTVISL MEeXIYHAPOIHBIX OTHOLIEHNI B IPYIMX cpeax. B
cepenuHe XX BeKa CcTpax [epel MUPOBBIMM BOVHAMM M TOTAJIMTAPHBIMIM PeXMMaMM, X PasBs3bIBAIOLINM,
aKTyaJIM3upoBasl M WHTepHAIMOHAIM3UPOBaJl KOHIENIWIO IIpaB 4YejoBeKa, Koropasg mo XX B. Obula
[IPEeVMYIIEeCTBEHHO 3JIeMEHTOM 3allalHOr0 KOHCTUTYIIMOHHOTO IIpaBa, MHCTPYMEHTOM CKOpee BHYTpPEHHeN, 4eM
BHEIIHEeV IIOJINTVIKIA.

VIHTepHaLMOHaIM3ALIMS KOHIIEIIININ BEIPa3Iach B IIPUHSATUN JOTOBOPOB 1 IPYIMUX JJOKYMEHTOB B 00JIacTu 1IpaB
4esIoBeKa, CO3aHMM MeXIyHaPOIHBIX IPAaBO3alUTHBIX MHCTUTYTOB, IIPUAAHNN [IpaBaM YeJIoBeKa CTaTyca [JIABHOIO
KPUTePWUs, MCIIOJIb3yeMOTO IJIsl OIlpeJiesleHNsl IpaBOMEPHOCTH MJIM HeIIPaBOMEPHOCTY II0BEe/IeHVs TOCy1apCTBa.
VHTepHalMOHAIM3AlMS KOHIIEIIINK OCYIIeCTBIIsUIach Hapsiy C yracaHueM OPYTMX MeXIyHapOIHBIX
MeTaHappaTMBOB — OOPBOBI 3a MU, [1€KOJIOHM3ALMY, HOBOTO MEXIYHapPOJIHOTO SKOHOMMUYECKOTO IOpPsIKa.
HekoTopble 13 HMX y)XXe 3aBeplIeHbl, X BbIpa’keHMe B IIO3UTMBHOM IIpaBe MMeeT IIOTeHIIMaJIbHOe, HO yXe He
aKTyaJIbHOe 3HaYeHNe, XOTS HayKa ¥ IIPaKTVKa BBIIIOJIHIIOT PUTYyasIbl, CO3AIOLINe VU030 BOCTPeOOBaHHOCT.
dopmort 3aBepllIeHMs SBIISeTCs TpaHChOPMaLINs, T.e. IIePeBOJ] HEKOr[a CaMOJOCTaTOYHBIX WMJIEN Ha «S3bIK» IIpaB
uesiopeka. Tak, 3aluTa OKpY’XKalOLIel Cpe/bl CTAHOBUTCS BAa’KHOV B KOHTEKCTe IIpaBa Ha OJIarOmpUATHYIO
OKPY>KaIOIIyo Cpefly, a He KaK Tr4ecKasi 00s3aHHOCTb, BbITEKAOIIAs 13 YBaXKEHWs. K TOMY, YTO CO3[IaHO Borom.

2. [Ipapa yesioBeKka CTaIM LeHTPaIbHbIM 3JIeMEHTOM HallMOHAJIbHBIX IIPABOIIOPSIKOB €BPONeVICKIX TOCYydapCTB
B 3I10XY Oyp KyasHBIX peBOJIIOLNMIL. VIX M3HAYasIbHAs [1eJIb COCTOsIa B OPaHMYeHNN BJIacTV aOCOJIIOTHBIX MOHAPXOB,
B V/I€0JIOrYeCKOM O0ecIieueHI I COIIPOTUBIIEHNS aBTOPUTAPHBIM pexxyMaM. [TpaBa uesioBeka yCIIEIIHO BbIITOJIHVIIN
TaHHYI0 (QYHKIIVIO, TTOCITIOCOOCTBOBAaB PacIpOCTpaHEHWIO pecHyOIMKaHCKMX PeXWUMOB ¥ IubeparbHOTO
MWUPOBO33pEHMS, MPUHSATUIO KOHCTUTYLIUI W YCUJIEHMIO MHCTUTYTa IpaXkIaHCTBa, YCTAaHOBJIEHMUIO MOZENIN
B3aVIMOBBITOJTHBIX OTHOITIEHWTT MeX/Ty UeJTOBeKOM 1 rocyrapcTsoM. KoHrenms mpas gernoseka, copMyIMpoBaHHas
T'o66com, JTokkom 1 Pycco, comeprkara HECKOITBKO BaXKHBIX 0COO@HHOCTeTI, KOTOPBIe TTOPOTl YCKOIB3afoT OT BHYMAaHWS
CEroJIHA.

Bo—nepBbe, IIpaBa 4YeJiOBeKa MBICJIMJIVCH IJIaBHBIM 06pa30M B KOHTEKCTe BHyTpVIFOCyﬂapCTBeHHOFO
IpaBoriopsifka. JaHHbBIT TPaBOIOPSAIOK pacCMaTPMBaJICs KaK pe3ysibTaT olIecTBeHHOro gorosopa. Kak TpeTsu
CTOPOHBI He BIIpaBe BJIMSTh Ha BBIIIOJIHEHME 00513aTe/IbCTB 10 IPaKIaHCKOMY JOrOBOPY, TaK M APyrue rocyJapcrsa
He BIIpaBe BJIVATH Ha BBIIIOJIHEHVE 00s13aTeTbCTB 110 O6H_[eCTBeHHOMy HOFOBOpy. BO-BTOprX, TEePpMIH «eCTeCTBeHHbIE
IpaBa» MCIOJIBb30BAJICS Yallle, YeM TEPMMH «IIpaBa 4dejioBeKa». TeM caMbIM IIO4epKMBAJIOCh, YTO IIpaBa 4ejloBeKa
HpeHHIeCTByIOT FOCy,[[apCTBy " He ABJIAIOTCA pe3yJ'H>TaTOM OeVCTBUA 3aKOHa. EcTecTBeHHBIT XapakTep IIpaB
[pefrosaral M3MeHeHie MeXaHN3MOB X JIeVICTBUS B OOII[eCTBEHHOM COCTOSIHWM, B YaCTHOCTW, BO3MOXHOCTB X
OTrpaHMYEeHMS. B-TpeTBVIX, IIpaBa 4YeJIOB€Ka He IIPOTVBOIIOCTABIISIJIVICH rocynapCTBy Kak TaKOBOMy, XOTsA MOIJIN
IIPOTMBOIIOCTABIIATHCS OTHIEIbHBIM popMaM IpasieHns. Haobopor, rocymapcrso paccMaTpuBaoch Kak caMoe
addexTrBHOE CpericTBO ObecTiedeHMs paB. B-ueTBepTHIX, TOCKOIBKY MpaBa YeIoBekKa ITPeIIIecTBYIOT TOCy/IapCTBY,
OHMW peaJIN3yIOTCs He B OTHOIIEHVSIX C TOCYAapCTBOM, a B OTHOILIEHNMSIX C IPYTMMM JIF0ApMI. ['oCcyapcTBo BBICTYIIaeT
B KadecCTBe Cy,[H)VI, rapaHTa, HO He B KaueCTBe TOro, KTO 00s13aH IIpeaocCTaBIsITh VICKOMBIE Omara. JIokk CUnTali, 4To
[JIABHOW 11eJIbI0 OObeqMHEeHN JIIOfeVl B TOCyapCTBa SBJISIeTCS COXPaHeHMe MX COOCTBEHHOCTH, T.e. TOrO, YTO

TOJICTbIX BnagncnaB JleoHngoBuu,

IIOKTOP IOPWIINYecKMX Hayk, JOI1. 3aB. Kad. MeXIyHapOIHOIo IIpaBa

© B. Toncrbix, 2013 Hosocnbupckoro rocy/1apcTBeHHOTO YHUBEPCUTETA.
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HpVIOGPETaETCﬂ IIOMVIMO rocynapCTBa. B-HZTI)IX, IIpaBa 4YejIoBeKa OCHOBBIBAJIVICH Ha pa3yMe 7 eCTeCTBeHHDBIX 3aKOHaX,
- B 9TOV CBA3M HEOOXOAMMOCTh X OTpefeseHNs ¥ YTOYHeHMs TIOCPeICTBOM IIpaBa VIM CyaeOHOT TTpaKTUKMI
OTCyTCTBYET.

3. B HacrosITiee BpeMs TpaJUITMOHHBIE XapaKTePUCTUKY TIpaB desloBeKa SBJISIOTCS MO0 OTBeprHYTHIMM, JI00
CyH_IECTBEHHO ImepecMOTpeHHBIMY, B pe3ym>TaTe 9ero Mbl MMeeM COBEpPIIeHHO HOByIO KOHIIEIIIIMIO. Drta HOBasd
KOHIIeNIINS TIpefirioyiaraeT MHTepHAIMOHATM3AIINIO TIpaB YesToBeKa, MX I0pUAN3aIio, TPOTUBOIIOCTaBIIeH e TIpaB
JesToBeKa ¥ TOCy/IapCTBa, BO3JIOXKeHVe Ha TOCy/IapCTBO IJIAaBHOV OTBETCTBEHHOCTM 3a oOecIiedeHVie IIpaB JeoBeka,
BEbIBeZIeHe TIpaB deroBeka 3 cdephl NIeVICTBUS pa3yMa U eCTeCTBEeHHBIX 3aKOHOB. B oTimume oT opurmHaIbHOM
KOHILICIIIINY, HOBasd KOHLICIIIININ He ABJIACTCA pe3yanaT0M FJ'[y6OKVIX OOKTPVMHAIBHBIX VICCIIeJOBaHMI, a BO3HMKIIA B
GoJTBIITeTT CTeTIeHM KaK pe3ysIbTaT MeXIyHaPOTHBIX I BHY TPUTOCYIapCTBEHHBIX TIOIUTUYECKVIX COOBITHUI 1 PeaKITUm
Ha HMX CO CTOPOHBI IIPaBUTETLCTB M MeXIyHapOgHBIX opraHmsanmit. Kak crrenctsue, dpumocodckoe obocHOBaHIE
KOHIIeTIIINY TTpaB deloBeKa OCYITecTBIIsIeTcd a posteriori, 9To camo 1o cebe He MTOX0, HO IJTOXO TOTTIA, KOT/Ia TaKoe
obocHOBaHVe TTBITaeTCs MPUIATh CTUXMITHBIM IIPOoIleccaM BUAVMOCTD ITPOyMaHHOV CTPaTeT A,

YdeHus mponuioro JIETMTUMMPYIOT KOHIIETIINIO ITpaB YejloBeka, Takke Kak Mud o0 DHee JermMTUMMUpPOBaT
TeoTIoNTUTIYIecKe TpuUTa3anus Puma. ITporioe moaroHseTcs Moy eCTBUTENTbHOCTD, - B 3TOM IPOSIBIISAETCS ONIUH
3 eHOMEeHOB TTOCTMO/IepHM3Ma, - TTOCTUCTOpMs. [ToMcKy McTOprYecKnx KOpHeVl COBpeMeHHOV KOHIIeTIITNY TTpaB
yesroBeKa 00s3aTeIbHO yBEHLIaIOTCﬂ yCHeXOM, HO He (BJIAeTCA JIN 3TOT pe3yanaT CXOXNM C TeM, KOTOPBIVI
TpecsiefoBaay arojoreThl KOMMYHWU3Ma, daliniMa, aHapxm3Ma ¥ JAPYTMX Teopwuy, IToKa MM yXe He
moATBepXKIeHHEIX nctopuen? Crerxo VI mpusonuT ciemytormmit mpuMep. ITpm obcyxmernm mpoekra BeeoOGrmernt
TleKJapaIrum Ipas desloBeka, IperacTasiaeHHoro /1. Xamdpu (John Humphrey), nupexTopom oTmeneHms mpas
uertopeka Cexperapmara OOH, monkosHMK Brimbsm Porr Xoparcon (William Roy Hodgson) ns AscTparnmm 3as81471, 9TO,
TI0 ero MHEHUIO, B JOKyMeHTe HeT mopsnaka. OH morpebosann or CekpeTapmaTa OTBETOB Ha CJIeAYIOIIE BOITPOCEHL:
«Kaxkas dprmmocodrist crout 3a >TviM rokyMeHToM? Kakvie TIpVHITUITEI OHV ITPVWHSUIV, KaKOVI METOT], OHM VICTIONTb30BasIi?
SIBJISI€TCSL TIVI 9TO MIX COOCTBEHHOTI Vi€, SIBJISIeTCS JIV 9TO HabOpoM pasiIMIHBIX NpMHONIIOB?». [1. XaMdput oTBeTII,
YTO OH He MOXXeT Y/JOBJIeTBOPUTH MTOJTKOBHMKA «TI0 TOVI IIPOCTOVI IIPUUNHE, YTO [ITpOeKT] He 0CHOBaH Ha KaKOV-I100
dwmococdu». Hackombko OH MOHSTI, OT HeTo TpeboBasoch COCTaBUTh CIVCOK IIpaB TS TieJIell AVICKYCCUY, W 3TO
OBIIIO TeM, UTO OH c/iestast .

CopasepgnueeiM npepacrasisiercss cyxpenne K. Mapkca n @. Durenbca: «...IlpusHanue npas yejoBeka
COBpeMEeHHbIM FOCy,[IapCTBOM mIMeeT TaKOW Xe CMBICII, KaK IprsHaHVe pa6CTBa AHTMYHBIM FOCyHapCTBOM. A VIMEHHO,
o7100HO TOMy KaK aHTMYHOE TOCY/IapCTBO MMeJIO CBOEeVI eCTeCTBEHHOV OCHOBOVI PaOCTBO, TOUHO TaK JKe COBpeMeHHOe
TOCYAapCTBO MMeeT CBOeV eCTeCTBeHHOV OCHOBOVI TpaXkIaHCKoe OOIIecTBo, paBHO KaK ¥ UeloBeKa I'paXIaHCKOTO
obmiecTBa, T. . HE3aBUCUMOTO YejloBeKa, CBS3aHHOTO C IPYTMM 9eJToBeKOM TOJIBKO y3aMV YacTHOTO MHTepeca M
Gecco3HaTeTBPHOV €CTeCTBeHHOV HeoOXOIMMOoCTY, paba CBOEro IMpOMBIC/Ia ¥ CBOeV COOCTBEHHOV, a PaBHO W Uy>KOW
CBOEKOPBICTHOT TTOoTpebHOCTM»”. B.M. CBIpBIX OTMeUaeT, 9TO eC/IV CYMUTATh eCTeCTBeHHEIe ITpaBa deoBeKa CYThIO
YeIIOBEeYeCcKOT0 OBITHSI, OKaXKeTCsI, UTO UeJTOBEYeCTBO OOJIBIITYIO YacTh CBOEV MCTOPVVI He COOTBETCTBOBAIO JAHHOI CYTIr .

4. ITo muenmoo M.II. [leppu, aes npas yejioBeKa COCTOUT U3 ABYX YacTell. B cooTBeTcTBUM ¢ epBOVL,- KaXKI0ML
u r00oe JesroBeueckoe CYIeCTBO SBJISIeTCS CBAIEHHBIM, «HEeIPUKOCHOBEHHBIM», «CaMOJOCTaTOYHbIM» 1 T.II. B
COOTBETCTBUVI CO BTOPOVI — TIOCKOJTBKY Kak[loe UeJIoBeuecKoe CYITIeCTBO SBJISeTCs CBSAIEeHHBIM, HeKOTOPEIe BeIy He
AOJIXHBI COBepIIaTbCsI B OTHOMICHNUN mroboro JeJIoBeKa, a HeKOTOpbIe LprrV[e BeIy OOJDKHBI COBEpUIaTbCA B
OTHOIIIEHVM KaXXI0T0 4YeJjIOBeKa. VIHESI O TOM, YTO 4YeJIOBeK JsBJISeTCA CBAILEHHBIM, HOCUT penmrmosﬂmﬁ XapakTep,
CITefioBaTeITbHO, Vjies ITpaB uesToBeKa SBJISeTCs perTurio3Hoi. CITOBO «peNTUTHs» ITPOVICXOIUT OT JITATMHCKOTO TyIarosa
«religare», KOTOPEIVI O3Ha"aeT CHOBa CBA3BIBATH TO, UYTO OBIIO TTOpBAaHO WM ciIoMaHoO. «PernurmosHoe» BujeHMe
SIBJISIETCSI BUZIEHVIEM TOTI'O, KaK YeJIOBEK SIBJISIETCS CBSI3AHHBIM C MVPOM, C «APYTVIM», C «ITPUPOLOVI», U, IIPEX]IE BCeTo,
- ¢ OxonuaTtenpHom PeamprocThio (Ultimate Reality)®. P. [ITabTav ocHOBOV KOHIIENIINY BUANT OmbIIeicKoe
BBICKa3bIBaHNeE, B COOTBETCTBUM C KOTOPBIM bor coTBopmit derroBeka 1o cobctserHOMy momobmo. (Gen. 1:27). On xe
yKa3bIBaeT, YTO, BO3MOXXHO, TIEPBOV €BPOIIeTICKOVI TTOMBITKON CO3/IaTh JOKTPUHY IIpaB desjoBeka cTaja pabora
Buropwmt De Indis et de jure belli relectiones (1537), B KoTopott paccMaTpmBasIvCh IIpaBa aMepPUMKaHCKIIX MHIETITIEB’.

J1aHHBIV TIOAXOM MOXKET OBITh IPWHSAT TOIBKO B caMoM ob1ieM Buzie. CTOVKM, XpUCTHaHe, 9K3MCTeHIIVIOHAIVCThI
MOBITAIVCh TIOHATH XapaKTep OTHOLIeHWII YejloBeKa ¢ MUpoM, borom mu gpyrumu jmogbMu. CTOPOHHMKM Xe IIpaB
JesioBeKa VICCIIeyIOT OTHOIIIeHNs YejloBeKa C TOCy/IapCTBOM, - OTHOIIIeHMs, He obsafalore caMOCTOSTeTbHOM
IIeHHOCTHIO JIJIsi TYMaHVICTa B IIVPOKOM CMBIC/Ie 3TOTO ctoBa. KoHIIemis Ipas desloBeKa ¥ PesTUTMI CBA3aHBI, HO 3TO
CBSI3b He VICKJTIOYaeT CYIIeCTBeHHBIX pasmmantt. OFHO W3 HMX KacaeTcs CPerCTB, VICIIONIb3yeMBIX /I obecTiedeHs 1
nogaepXXaHms CBAIEHHOCTV YeI0OBeKa. B KOHLICTIMN ITPaB Ye€JIOBEeKa TaKOBBIMI SIBJISTFOTCSL 00sI3aHHOCTU rocy,uapCTBa;
B TPaAUITMOHHBIX YUEHNSIX — 00s3aHHOCTY YesIoBeKa ¥ JOOpOBOIbHO MpeTeprieBaeMble orpaHdeHs. Ve cBoOomIer,
BbI60pa 1%8 Cy6'I>EKTVIBHOFO IIpaBa SBJISIOTCS OPraHMYHBIMUM IS KOHLEIIINN IIpaB YejIoBeKa, OOTHOBPEMEHHO OHI
MOTYT pacCMaTpUBaThCs KaK aHTarOHUCTUYHBIE PeTTUITIO3HOMY BUIeHMI0. Jpyroe pasmudie - B POV TOCYJapCTBa.
JTrobast penmmrus comepXXuUT MOTeHIIMaIbHO pa3BopadmnBaeMble UV HOPM ¥ TOps/Ka, U IT03TOMy, B obieM, He
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Hy’XIaeTcsl B TOCy/IapCTBe 1 IpaBe. YdeHme o ITpaBax desloBeKa, Ha00OpOT, He MOXKET CYIIecTBOBaTh Oe3 rocy/1apCcTBa,
BBICTYIIQIOMIETO ¥ ITIaBHBIM IIPOTMBHVKOM U I'TTaBHBIM I'apaHTOM IIpaB YeJIOBeKa.

5. VlcToku MHTepHAIMOHAIM3AL ITPaB YeJIoBeKa, 110 BCevl BUAMMOCTH, cemyeT BuaeTh B XIX B., xots emme I'yro
T'pornit 110510X1TeIbHO BBICKA3bIBAJICS OTHOCUTEIIBHO ryMaHUTapHOV MHTEPBEHIINN: «Ecin, ogHako, TBOpUTCS sSIBHOE
6e33aKkoHMe, ecy Kakon-HUOyIs bysuprc, ®anapnc v Aviomern dpakuvicKmyt TBOPUT Hafl TTO/TAaHHBIMI TaKoe, 9TO
He MOXeT OBITh OITpaBAaHO HUKeM, KTO He yTpaTwWil CIIpaBeIINBOCTH, TO MIpaBO YeloBedeckoro obImecTsa He
ympasgHsaeTcs»®. ITepBbIMy TPOSBIIEHVSAMY MeXXTyHaPOTHO 3a00THI 0 TTpaBaX YeoBeKa SIBJISIOTCS BMeIlaTeTbCTBO
pesorooHHOT PpaHIMY BO BHYTPEeHHMe [iejla COCeTHUX TOCYAapCTB; MPOTUBOAEVICTBIIE eBPOIIeTICKUX CTPaH
Poccum monmmtuke OcMaHCKOV MMIEPUM B OTHOIMeHUM OalKaHCKMX HapOJOB U apMsH; TTOKPOBUTEILCTBO,
oxasbieaemoe JIurovt Harrnit 6exenniam (Cortamienve o IIpaBoBOM CTaTyce PYCCKMX U apMsHCKMX Oexenries 1928 r.,
TleATeNTbHOCTh BepxoBHOTO KOMVICccapa 110 fierlaM OekeHITeB); MpaKTVKa AUTIOMaTIIecKov 3armmThl. CaMBIM MOTITHBIM
daxTOopoM, TTOBTMABIINMM Ha MHTepHAIIMOHAIM3aIIVIO IIpaB deoBeKa, CTaJu JIBe MUpOoBble BOMHEBL. B ITpeamOyie
Bceobmert mexmapalinm oTMedaeTcs: «IIpeHebpeXxeHVe 1 IIpe3peHye K IIpaBaM dejloBeKa IIPUBEIN K BapBapCKUM
aKTaM, KOTOpBIe BO3MYIIAIOT COBECTh YeJI0BeYecTBar.

VIaTepHanoOHaIM3aIys IIpaB YeloBeKa IMOPOyIIa cephe3Hble AVCKYCCUI: O HafleTIeHI TIpaB YelloBeKa CTaTyCoM
jus cogens, 06 0cOOOM peXxmMe OTBEeTCTBEHHOCTH 3a VX HapyIlleHue, O ITPaBOMepPHOCTY TyMaHUTapHOV MHTEPBEHIIN,
00 ocoboM pexxumMe OTOBOPOK K IPaBO3aIlMTHEIM JIOTOBOpaM, 00 YHMBepCabHOV IOPUCAVKITNAY, O TIperiefIeHTHOM
xapaktepe pemenunt ECITY u mip.

ITporiecc MHTEepHAIIMOHATM3AINY TIPaB YeJoBeKa SBIISAeTCs JAelleHTPaI30BaHHBIM: TTO3UITNY OTIETbHBIX eTo
aKTOPOB MOTYT He coBITafaTh. [Ipvvepamu MoryT ciyxnTh KoHcympTaTrBHOE 3aKiTIoueHre MexXXaMeprKaHCKOTO Cyia
TI0 TIpaBaM deJToBeKa O ITPaBOBOM ITOJIOKEHUV ¥ TIpaBax MUTPaHTOB 6e3 JoKyMeHTOoB oT 17 cenTsabps 2003 r., B coOT-
BeTCTBUM C KOTOPBIM IPWHIINIIA HeAVICKPUMWHAITUY OTHOCUTCS K jus cogens; CriopHble KoMMeHTapuy KomureTa 1mo
mpaBaM 4esioBeKa (B wacTHOCTM, OOIIMy KoMMeHTapuit Ne 29); osKCIIaHCMOHMCTCKIE TeHaeHIM B IpakTuke ECTTY
(B 9aCTHOCTM, «IIMJIOTHBIE» TTOCTaHOBJIEHW:); criopHEle 3akmioueHns MC OOH (B wactHocTy, KoncynbraTusHOE
3aKJII0UYeHIe O IIPaBOMEPHOCTY IIPUMeHeHN S1epHOro opyxus oT 8 ot 1996 r. u KoHcy ibTaTnBHOe 3aK/II04eHe
O TIPaBOBBIX TOCJIENICTBUSAX CTPOUTEIIHCTBA CTEHBI Ha OKKYHMPOBAHHOW IajeCTMHCKOM TepPUTOPUM OT 9 mrorms
2004 r.).

6. VIHTepHanmMoHaIM3ays MpaB YejoBeka MHOT/Ia paccMaTpmUBaeTcsl KaK CKphITasd popMa MHTePBeHITMOHM3Ma
v KormoHMamisMa. A. Kapty riuimeT: «... XUITTHEI, CyObeKTUBUCTCKIT MHAVBWLYaTM3M SBJISeTCS aHTPOTIONTOTMIeCKIM
OCHOBaHVEM JJIsI KOHCBIOMEPVICTCKOV PHIHOYHOV 3KOHOMUKM, KOTOpas T7100abHO yTBepXKaaeT ceOsl TToCpeiCTBOM
PUTOPUKM O TIpaBax dejloBeka U JmbeparbHO JeMoKpaTui. JleranmsoBaHHble, a 3HAUNT obecrieunBaemMble CUIION,
TIpaBa dejIloBeKa ITPeIOCTaBIISIOT JIETUTUMIU3UPYIONTYI0 PUTOPUKY MeXIYyHapPOIHOTO IIPaBOIOpsiKa, KOTopas Bce
Gospire TIpuberaeT K TyMaHMTApHOV MHTEPBEHIIMY U yTBep)KAaeT MpaBo Ha IpeyIpenTeIbHyIO0 aTaKy ITPOTHB
TIPaBUTEIbCTB, KOTOPBIe YIPOXKAIOT JPYIMIM TePPOPU3MOM «IIPOTUB CBOETO COOCTBEHHOTO Hapoia» U MPOTUB CBOVIX
cocerier... SI3BIK IpaB YesoBeKa SABJISeTCs TIOCTIeTHe T POPMOT JTUITIeH NS BJIACTH, KOTOPYTO 3ariajl MCIIOTb3yeT IIPOTUB
cBomx XepTs»’. [1. KemHeny oTMedaeT, 9To IpaBa dejloBeKa JacTo SIBJISUIVCE «CJIoBapeM IleHTpa IIPOTUB Hepudepn,
CKOpee TTPOBOJTHMKOM JIJIsl MITePUY, 9YeM aHTWUIOTOM ITPOTUB MMITepU»°.

[evicTBUTETPHO, KOHIETIINMS IIpaB dYejoBeKa TOPMO3UT IIPOIIeCCHl TOCYAapCTBEHHOTO CTPOUTEILCTBA,
TIpeMIrIosaraloliyie OTpaHIe sl CBOOOTT OTIeTEHEIX MHAVBUIOB; TpebyeT KOHIIeHTPaIlUM YCVITHIT Ha OOCITy KUBaHW
VHAVBUAYaTbHBIX TTOTPeOHOCTeV, MOpoV B ymiepOd rocymapcTBEeHHBIM TOTPeOHOCTAM; CO3/IaeT TOBOMABI I
BMeTIIaTe/TbCTBa JIPYTUX TOCYyIapCcTB BO BHYTPeHHUE Jejla CKITafbIBaIoINIelT TTOTMTIYeCcKOV OOIITHOCTY; CITocOOCTByeT
TIepeHOCy MCTOPWYECKOTO ¥ TOJUTIUYECKOTO OITbITa 3arajia B Te PeTrMOHEI, I7le OH MOXEeT BCTYIIaTh B KOHMIIMKT C
MECTHBIMU TPaaVILIVISIMIAL

7. CoBpeMeHHOe yUeHMe O IIpaBax deJloBeKa He ITpe/IecTByeT IIpaBy IIpaB dejoBeKa, HO CKOpee SBIIIeTcs
ITPOM3BOAHEIM OT HEro; OHO OTpakaeT MpaBOBEle, HO He PIIocodCcKMe KOHIeNIunu. B 3ToMm cyTh deHomenHa
OPUAN3AINY IIpaB desoBeka. [IpaBoBoV xapakTep y4eHMs O IIpaBax dejoBeKa MPOSBIIseTCsa B HeoOXOmaMMOM
HOPUCYTCTBUN TOCyJapCTBa, HEBHVMMaHNMI K BHyTPEeHHEMY MDY YeJIoBeKa,; IIOJYePKMBaHMN CyHe6HbIX " HOpMaTVBHO-
TIPaBOBBIX TapaHTW; VICIIOIb30BaHMY (PyHIaMEeHTaIbHBIX ITPaBOBBIX KaTeropu (paBeHCTBO, HeAVCKPUMIHAII);
IpU3HAHUY 3a MPaBOBBIMM WMCTOYHMKAMV KadecTBa ITePBOVCTOYHMKOB; CHENM@PUUIECKOM, OTIWYHOM OT
OOITeTpMHATOTO, TOHMMaHWN IIPEJIMETOB U ITPOIIeCCOB.

DeHOMeH OPpUAM3ALNN IIpaB YeloBeKa IMOoApoOHO paccMoTpeH B mccitenoBaHum basaka Camm m CanmagmHa
MeKnen-Fapcvm. ITo mHueHMIO aBTOPOB, «KOHLEIM IIpaB YejIoBeKa SABJISIeTCA Hambosee O4YeBVIIHBIM BbIpa’XeHleM
MOPasTbHOTO Measia». Y TOUYHeHe, MITIeMeHTaIVs ¥ TOJIKOBaHe 9TOTO uyieaa, HaunHas ¢ Bceobrert mexmapanym
IIpaB 4ejIoBeKa, IOJYMHEHO MeXIyHapOoaHOMY IIpaBy. 2T10 YAVBUTEJILHO IIO TpeM IIpuYMHaM. BO-HepBLIX, II0OTOMY
4To MOpaHLHI)IVI maeai ImpeariojiaraeT, YTo yTouyHeHve, MIMIUIEMEeHTallVsI Vi TOJIKOBaH e JaHHbBIX IIpaB He 00sI3aTeTbHO
SIBJISIETCSL ITPAaBOBBIM ITPOLIECCOM. BO-BTOpBIX, easl OIMChIBAeT COLIMAaJIbHBIN IIOPAAOK, IIPV KOTOPOM VMHAMBVIbL
VIMEIOT TapaHTUM IIPOTVB OIIpeneIeHHbIX CpOpM IIOBeNeHMs, IMIpaBoO SBJISI€TCA JIMIND OOHVIM 13 €ro 3JIEMEHTOB. B-
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TPeThVX, HEeT OYeBUIHOTO OTBeTa Ha BOIIPOC, IT0YeMy ITpaBa desloBeKa JIydllle BCcero 00ecrieunBaloTcs TPV TTOMOIIIN
TIPaBOBBIX CPEFICTB’.

ITpaBo He MOXeT BOCITPOM3BOANTE MHAVBWIyaTbHOE; OHO M3HaYaIbHO IIpeTIoaraeT ero IepecTpoViKy /I TOTO,
yTOOBI YeJIOBeK MOT XXUTh B 00IIecTBe, a 0OIIeCcTBO MOIJIO OTBedaTh Ha BHYTpPeHHIe ¥ BHEIIHMe BbI30BbL B sTom
CBSI3U TTpaBO BCeT7la OTpaHMYMBaeT MHAMBYAyaabHOe. [TombITKa jTeranm3aliny «HeOTheMIEMOT0» MHIVBUTY aTbHOTO
Hen30eXXHO MPUBOANT K KOHMIMKTY MeXIy OorpaHMYeHVeM KaK CBOVICTBOM IIpaBa M 3aMKHYTOCTBIO KaK CBOVICTBOM
VHAMBUIYaIbHOrO. TToXxany, mepBeIM Ha 3TO obpatw1 BHMMaHMe V. beHTaM, OTMedaBIINTL, YTO IIPOBO3IJIAIIIeHVIe
€CTeCTBeHHOTO XapaKTepa ITpaB ¥ X HeOTUy KIaeMOCTV JINIITaeT JIeTUTUMHOCTH JTI00BIe TPWHYANTETbHEIE TeVICTBS,
B T.4. OCHOBaHHBIe Ha 3aKOHe: «...BCIkmi 3aKOH Wiy IpyTou MOPsAoK, OTHUMAIOIINY Y UeoBeKa ITO0Ib30BaHue
KU3HBIO I CBOOOOW, ocTaeTcs Oe3 mevicTBus. IloaToMy ocrafoTcs 0e3 [eICTBUS, MeXAy HpOYMM, BCe
MIPVHYAUTeTbHBIe 3aK0HB» . O ToM ke ropopuT M. KockeHHBEMI, TT0 MHEHVIO KOTOPOTO HETOCTATOYHOCTE PUTOPVIKY
IIpaB YeJIOBEKa IIPOsIBIIIETCA TOIMA, KOIma MBI ITBITaeMC HaMTU OoInpaBOaHV OrpaHNMYeHMAM npaB“.

8. Konrernmmst mpas germoBeka KPUTHUKYETCSI OTeUeCTBeHHOV IIPaBOBOl IOKTPUHON ¥ 0oJTee MMPOKUM KPYTOM
VHTEJUIEKTYaIoB, KaK HeCOBMeCTMMasi C ITpaBoCIaByieM, TTOOMIPSIOIIasl VDKAVBEHYeCKOe STOMCTIYecKoe TToBefleHe,
TTofiTaumMBaloIasi OCHOBEI TOCYydapCTBeHHOCTM. Takash KpUTMKa MMeeT IIpaBo Ha CyIecTBOBaHMe, OJHAaKO 3a Hew
TIOPOVI PacCIIO3HAETCsT «CKPBITasl TTOBeCTKa JIHs»: PeBaHINM3M U KeJlaHMe CTIIOPUTH C 3allafioM II0 JII000MYy ITOBOY,
3aIMTa aBTOPUTAaPHBIX METOJIOB YIIPaBJIeHNsl, CTpeMIeH e 3aKOHCePBUPOBaTh CYIIIeCTBYIOIINT TTOPSIOK, Hecoryacue
C KOHKPeTHBIMM peIlIeHUsIMNU ITPaBO3alllUTHEIX OpTaHOB ¥ opraHmsanuy. Kpome Toro, mjaHHas KpUTMKa 9acTo
OTpPaHMUYMBAETCS TOJOCITOBHBIMYU YTBEPXJAEHMAMU O HeCOBMEeCTMMOCTM KOHIeNIINY IIpaB dejloBeKa C
TPagUITVIOHHBIMY TTOIUTUYECKUMM VI STMIeCKVMM IIeHHOCTAMM; TTpubeTaeT K IOy IMCTCKIMM IITTaMIIaM ¥ JIO3yHTaM;
omMpaeTcsl CKopee Ha 3MOIMOHaIbHOE, YeM Ha palmoHamdbHOoe. KoHIenmus Xe mpap dejoBeKa ITOCTOSHHO
pa3BuBaeTcs, B T.4U. pearmpys Ha Hanboslee OCTphIe BBIITIEI CBOVIX ITPOTMBHUKOB.

3a coBpeMeHHOV KOHIIETIITVEN ITpaB YeoBeKa CTOUT IIeHHOCTD 3amaHoro obpasa Xum3Hn. CBA3b MEXIy 3TUMU
HABYM:1 SABJICHVSIMU — HByCTOpOHHﬂﬂZ epBasi yCI/IJ'IT/IBaeT BTOpyIO, a BTopast obecrieunBaer IIPVBJIEKATEJIBHOCTDb HepBOVI.
IlennHoCTh 3ammagHOTO 0Opasa XM3HM, OHAKO, He Oe3ycsioBHa. Bo-TiepBBIX, OHa SBJISETCS He CTONIBKO MOTUTIYECKOTT,
CKOJTPKO KOHOMWYECKOM. 3a yBaKeHMeM K CHCTeMe ITpaB dejloBeKa WM WX 3allluTe CTOUT yBakeHVe K BBICOKOMY
YPOBHIO TTOTpebJIeHms, CyIiecTByoneMy Ha 3amase. LleHHOCTh BBICOKOTO YpPOBHS TOTpebIeHus ropasao TpydHee
ccpopmympoBaTh B IpMBIIEKaTeTHHBIX UAMOMAaX; HETIOCPeACTBeHHO ee He MPVUMYT HY caM 3aTiaji, HU pelUIIVeHTH
€ro KyJIbTYPHBIX ITPOAYKTOB. BO-BTOPEIX, IIEHHOCTD 3arlaiHOTO 00pasa KM3HM MHOTOKPATHO YCVIMBAETCS MacCOBOVA
KyJIbTYpO¥L, (bopMym/IpyIOLueV[ oIlpesieJieHHbIe MOesIM IoBefeHMs. [laHHbIle MOgeIn He ABJISAI0TCS HU FJ'[y6OKI/IMVI,
HV 9K3VCTeHITNATFHBIMIY, HY YHUBEPCATLHBIMI, OTHAKO OHV arpecCBHO ITPe3eHTyIoTCsI Kak Oe3abTepHaTUBHEIE. B-
TPeThVX, IIEHHOCTD 3allaJHOTO o0pasa XM3HM pa3pyIIarolle IefICTByeT Ha JpyTrue KyJIbTyphl. B KoHedHOM cueTe 3TO
ySA3BIIAeT M caM 3ariaji, KOTOPBIVI MOXeT OBITh MAeHTUUIMPOBaH (B T.9. CaMOUIEHTUMUITUPOBAH) TOTHKO B
CpaBHEHNN C prFVIMVI KyJ'H)TypaMVI. B-quBeprIx, 3a BBICOKVMM CTaHOapTOM HOTpe6J’IeHVI5I CTOUT 3KOHOMIMYeCKas1
crcTeMa, HeOTaronpusaTHAs [I7Ts pa3BUBaIOIIXCcs cTpaH. HakoHerl, B-TISTEIX, IIeHHOCTH 3aMlafHOTO 00pasa XXW3HU He
ABJISIETCS BEUYHOV ¥ BHEMCTOPMUECKOT; yKe cerrdac HabIoafoTCsl CMMIITOMBI ee pa3MBIBaHMA U JleKafgaHca.

9. IlpaBa desoBeKka CTajM IEHTPOM TIOCTMOJIEPHUCTCKON KYJIbTYpPHL. JIFoOoMy MOpambHOMY apTyMeHTy, MX
yIIeMIISIoNIeMy, OyIeT IpOTUBOIIOCTaB/IeHa CepHs aTlloIoTeTMIeCcKMX apTyMeHTOB, B3BIBAIOIIVIX K BBICIIIVIM ITPaBOBBIM
EeHHOCTSIM: KOHCTUTYUMM ¥ MeXIYyHapOITHOMY IIpaBy. HIO60My arroJIOreTMYeCcKoMy apryMeHTY 6YJZLYT
IIPOTMBOIIOCTABJIEH He TOJIBKO JIPYTOV aIlojIOTeTHYecKNil apTyMeHT, HO ¥ IMMPOKNUI KyIbTypHBIT doH. [Ipasa
JesToBeKa WyieaqTbHO COUeTaroTCs C TII00aIMCTCKUIM YCTPOVICTBOM MUpa, TIePBUYHBIM 3JIeMEHTOM KOTOPOTO SBIISAeTCS
He3aBVICVUMBITI MHAMBII, BOBJIEUEeHHBIVI B TOTAJIbHOE HOTpe6J'IeHVIe W SBJILIOIINIICS VOea/IbHBIM OOBbeKTOM IS
MaHWIyInpoBaHus. A.mle beHya cripaBeymBo 3aMedaeT, 9TO KPUTHKA MIe0JIOTU ITpaB delToBeka B HacTOosIIee BpeMs
paccMaTpuBaeTcs KaK OOTOXYJIbCTBO; CTaB CBOeOOPa3HOV penuTuer:, 3Ta MAeoIorus TpebdyeT, YToObI ee TOTMBI
BOCITPMHMMAIVICh KaK abCOIIOTHBIe U YHMBepcaTbHBIe. TeopeTndecky OCHOBaHHAs Ha TePIMIMOCTV, MJIe0JIOT A ITpaB
JeJsToBeKa caMa SIBJISIeTCsSl HeTepIIMMOT ',

OnnHoBpeMeHHO Bce B OOJbIIeVt CTeNeHM CTAaHOBUTCS OUYEBWIAHBIM KPW3WC 3allajiHON KYJIBTYPHI,
HeoIIpeJIeJIeHHOCTh OYZyIero 1 HeBO3MOXHOCTD MCITOIb30BaHMs BUEPAITHUX CTpaTeTnl, KOTOphIe, IPUBeas K
IIpouBeTaHIO, CTAHOBSTCS CMEPTOHOCHBIMM. Mx HaFy6HO€ BIIVISIHVIE€ MOXKHO ITPeJOTBpaTTh, V1 CaMbIM II€PBbIM IIaroM
K 9TOMY JOJDKHA CTaTh IIMpPOKas OVUCKYCCHs O deloBeKe. DTa JIMCKYCCHs He JIOJDKHA ITPOXOANUTH TOIBKO Ha sS3bIKe
TTOTMTVKE VIV TTpaBa, OHa JOJ/DKHA OBIThE MaKCMMAasIbHO IMPOKON ¥ IeMOKPATUIHOM. DTa AVUCKYCCHs JOIDKHA OBITH
CMeJIOv, TIOTOMY YTO YCTOSIBIIIVIECS CTePeOTUITHI HeOOXOAMMO TTOIBEPrHYTh COMHEHMIO. DTa AMCKyccus OymeT TeM
Gosiee TTTOTOTBOPHO, YeM ocTpee Oy/ieT UyBCTBO OMAaCHOCTY, CeTOMHA TTofaBeHHoe. OUeBMIHO, UTO HOBas ITOBEeCTKa
TIHS I07DKHA BKITIOYATh WZeV TI0Jira, KOJUIeKTMBIM3Ma, ITPeoIoNIeH s, epapXum, BO3MOXHO, HaIlM ¥ TOCy/IapCTBa,
OOqHaKO JIsd TOro, 4TOOBI 2TU nmoen OpIM IIOOHSATBI Ha HINUT, COBpeMeHHasd 3alaaHasi MOIdellb KyHbTypr n
IVBYIM3AIINM JOJDKHA TIepecTaTh pacCMaTpMBaThCS Kak OesanmbrepHaTmBHas. COOTBeTCTByIOMmAs TpaHC(OopMars
MOXeT OBITh BBI3BaHA pasHBIMI (paKTOpaMm, M OHa HeM30eXHO OCYIIIECTBUTCS, OJHAKO CUMIITOMBI TOTO, YTO 3TO
CITyImnTCs B ONvpKaviIeM OyyIrneM, OTCyTCTBYIOT.
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Bin ripaB jroguHM 10 I1paB JIF0CTBA.

Po3rnaHyTi nuTaHHA MiXkHapoaHOi The problems of international per-
Cy0’'EKTHOCTI NtoACcTBa B KOHTEKCTI sonality in the context of the gene-
reHesucy cyb6’'eKTHOro cknagy Mix- sis of the subject composition of
HapogHoro npasa. O6rpyHTOBaHO international law are considered.
HagaBHICTb Yy NIOACTBA Bigokpemne- The presence of human rights and
HUX NpaB Ta iHTepeciB. the separate interests are justified.

ITpobnemaTika Mi>KHapPOIHOT TTpaBOCy0'eKTHOCTI Ta eBOITIONiT Cy0'eKTHOTO CKIIa-
Iy MDXKHapOIHOTO IpaBa JOCUTE T00pe BUBUYeHa B TOKTPUHI. Y BITUM3HAHIT HayIIi
MiXXHapOTHOTO MpaBa B I[bOMY 3B'SI3Ky HaVOi/IbIIT 0OroBOPIOBaHMM € IMTAHHS IIPO
TI/IMyp Koporkmit MDKHapOIHY ITpaBoCcy0'eKTHICTE iHAMBIAA. Y HMU3II pobiT mopymryeTscs mpobieMa
MiXHaPOIHOI TTpaBOCy0'€eKTHOCTI TpaHCHAIIOHATFHMX KOMMaHin [3], amMinicTpa-

TUBHO-TePUTOPiaTbHUX OIVHMIIE i T.I. IcHYIOTE 71 iHIII TTiImX0AY 110 Cy6'eKTHOTO CKITafy MiXKHapOIHOTO MpaBa, i Bifl-
HOBigHO 110 oro npupoan. Tak, B paMKax COLIiOIOriYHOI Teopil 3arepedyeThbCs iCHyBaHHS MiKAep>KaBHOTO IIpaBa Ta
Jlep>KaBHOI'O CyBepeHiTeTy, i Ha IX MiClle BUCYBAE€ThCS «IIPABO HAPOAiB», B IKOMY IOHSATTS «HApOI» O3HAdae CyKyIl-
HICTb JIIOfIeVI, a TAKOX IIPOIOHYEThCS KOHLEMIisl «BCeCBITHROIO MiXKHAPOAHOIO CIIiIBTOBAPYCTBa», 110 BOJIOAIE CyBe-
pesiTetoM [18, c. 84-85].

Mm IpOTIOHYEMO TTOCTaBUTH 3allMTaHHs, AKIO He TIPO HasSBHICTh MiXXHaPOIHOI ITPaBOCy0'€KTHOCTI y JTIOfICTBa,
TO, IK MiHiMyM ITpO HasBHICTP Y JTIOICTBA BIACHWX, BiTOKpeMJIeHMX iHTepeciB, sKi He 30irafoTbcd 3 iHTepecaMu iHITIIX
aKTOPiB MXXKHaPOAHMX BiIIHOCKH, 1 IIPO 3aKPillJIeHHsI B MDKHAPOJHOMY IIpaBi, 110 i CTaI0 HayKOBOO rilOTe3010 LbOro
TocimKeHHs. AHanoriuHe nmtanHg dpopmytioe Hryen Kyok [1iHb cCTOCOBHO /10 MiXKHapOTHOTO CITiBTOBAaPMCTBA: «UN
JiVICHO JIKepeyla MDKHApOMHOIO IIpaBa 3aCTOCOBYIOTHCS A0 MLKHAPOJHOIO CIIBTOBapUCTBAa TUIbKM depes IIpaBsa i
00OB'sI3KM eJIeMeHTiB, gKi T10TO YTBOPIOIOTh? ADO X, 4K i Bcsskmi cy0'ekT mTpaBa, MiXkKHapoJIHe CTIiBTOBapVCTBO Oe3o-
cepemHbO BOJIOfie mpaBaMy Ta 000B'a3kamm?» [20, c. 245]. Tob6To, KOHKpeTU3yIouM MUTaHHS PO HasgBHICTH MiXHa-
pornHoi cy0'eKTHOCTI y JTIOfICTBaA, HEOOXiTHO BUABUTN, UM BOJIOJIi€ BOHO ITpaBaMy Ta 00O0B'sI3KaM¥, BiIMIiHHMMM Bif
mpaB i 000B'sI3KiB iIHAMBIMIB, JepXaB i Hapo/iB 3a Mi>XKHAPOTHVIM ITPAaBOM.

LI cTaTTs € He KOHCTaTaIli€f0 HAsBHOCTI y JTIOJICTBA MIXKHaPOIHOI ITPaBOCy0'€KTHOCTI, a CKOpiIlIe TOCTiKeHHIM
TIepeyMoOB BU3HAHHS 3a JIIOICTBOM SIKOCTi Cy0'eKTa MiXKHapOHOTO ITpaBa B MariOyTHROMY, (POPMOIO MiXKHAPOTHO-
IIPaBOBOTO ITPOTHO3yBaHHS €BOJIIOIII1 Cy0'eKTHOTO cKiTamy MiXHapogHoro mpasa B XXI cromiTTi [10, c. 260-263], amxe
MUTaHHS ITPO MiXKHAPOIHY ITPaBOCy0'eKTHICTE i K010 cy0'eKTiB MiXKHapOZHOTO ITpaBa BIUIMBAE Ha BU3HaUYeHHS ITepc-
TIeKTVB PO3BUTKY MiXHapojHoro mpasa [21, c. 283].

1. BuHuKae MMTaHHS PO CIIiBBIIHOIIEHHS TaKOTO Oe3repedHoro cyd'ekTa Mi>XHapOJHOTO MTpaBa K /IepXaBa, 3
TIOCUTB OCITOPIOBAHMM CYy0'€KTOM, SIK JTIOACTBO. BaykimMByIM € MMTaHHS, UM He € JIIO/ICTBO (K cy0'eKT MiXHapOgHOTO
paBa) BimoOpakeHHSIM ITPOCTOI CYKYITHOCTI JIep>XaB, 3 iHTepecaMy TofgiOHMM abo cxoxmMm 3 octanHIMM? B inmmomy
BUIAIKY HaBPs[l 4M JOLIEHO TOBOPUTH IIPO CAMOCTIVIHWIL XapaKTep JIIOACTBA PV BiICYTHOCTI y HBOIO BJIACHMX iHTe-
pecis. [To-gpyTe, um € TIOICTBO CAMOCTITTHOIO i €IHOIO 0CO00T0, i UM BiAPi3HATLCS BOHO BifT iHITTMX COITiaTbHIIX KaTe-
ropin?

3HavHe YNCII0 aBTOPiB 3a3Havae Ha HasgBHICTE y JTIOJICTBA iHTepeciB, sIKi He 30irafoTecs 3 iHTepecamm fgepkas, ajie
gKi ocTaHHi moBuHHI BpaxoBysaTu. I'. I. TyHKiH cipaBeyiMBO BizHavae, IO «... KOXKHA Jiep)KaBa BOJIOMI€ CBOIMM
0COOIMBMIMY 3aKOHHVMM iHTepecaM, sIKi MafoTh TTOBaKaTHCs. AJle B CyJacHOMY CBiTi 3arajibHi iHTepecu JIIO/ICTBa
(Bumineno mamm - T. K.), m10 BimoOpaxaroTh KaTeropwdHy HeOOXimHICTh BUPIIIeHHS CIIUTBHMMMY 3y CYITISAMY TJT00aThb-
HVIX TIpO0IIeM, 1o 3arpoXXyIoTh CaMOMY iCHyBaHHIO JIIOJICTBA, TIOBMHHI B 3pOCTarf0Uilt Mipi BITTMBATH Ha MDKHaPOIHY
TIOMTTVKY Aep’kaB i IXHIO MiXXKHapOIHO-TIPaBOBY MO3MIIi0» [26; 4, c. 17].

[ocuTh TOYHO TaKe CIIBBiTHOIIEHHS iHTepeciB BimoOpaxeno B mpeamdyni CraryTy Opranisarii O0'emaanmX
Hamivt 3 muranb ocBiTH, HayKM i KyJIbTYpPU: «CBIiT, 3aCHOBaHMI JIXIIIe HAa €KOHOMIUHMX i IOJITUYHMX yrogax ypspis,
He 3MO0Xe BMOOPOTHM OIHOCTaHy, MIITHY i WPy MiATPUMKY HapofIiB, BiH OBMHeH Oa3yBaTvics Ha iHTeJIeKTyaIbHil
i MOpaJIbHINI COJIiTapHOCTI JIIOACTBa.

L. I. Jlykamyk 3BepTae yBary Ha Te, IO JIIOACTBO CTaJIO peajIbHOIO COIliajIbHOIO KaTeropiero, i BigoBigHO craja
aKTyasIbHOIO ITpobriemMa BimmosimanbHOCTI mepen, HuM. Ll mpobrema 3maBHa 3ariMaia PO3yMU MUCTIUTEIIIB, ajle B

VK 341.231.14 KOPOTKUW Tumyp PobepToBu,

nmokTopaHT HatrionaneHoro yHiBepcuteTy «OfechKa IopuMyHa akaeMis»,
TIOTIeHT Kadeapy MiXKHapOIHOTO ITpaBa i MKHapOIHMX BiTHOCUH, KaHAW/IAT I0PU-
© T. Kopotkuii, 2013 IOMYHNX HayK, JOLIEHT.
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OCHOBHOMY 4K abcTpakTHa ifes. Humi curyartis smimtoetscs. IInsx mo HoBoro mpokiafgae MibXKHapogHe Ipaso. JJocuTh
3rajlaTvi ITPO TIOHSTTS, IO 3aTBEPAMIINCS B HEOMY — «CITiTbHe HaJ0aHHs JI0IICTBa», «3arajbHa CTalHa JIoCTBa»
[16, c. 10-11].

Taxy™M 9MHOM, MOXXHa KOHCTaTyBaTM SIK MiHIMyM HasBHICTb JIIOfICTBa SK CAaMOCTIiITHOTO COITialTbHOTO cy0'ekTa i
HeoOXiTHiCTh 3aKpiTUTeHHs B MiXXHapOZHOMY IpaBi MeBHMX 000B'sI3KiB ITepeyt HuM, 5IKi, OTHaK, He MOXYThb He Kopec-
TMOHJTYBaTN 3 VIOTO TIpaBaMMu.

2. [TpostBOM BifmoOpaskeHHs iHTepeciB yChOTo JTIOfICTBA, Ha HAaIll MO, € POopMyBaHHs KOHIIETIIIT ITpaB JIIo/u-
HM, 1X 3aTaJbHe TIOMPeHH: i 3aKpiryleHHd Ha yHiBepcarmbHoMy piBHi. Came B XX cTomiTTi BigOysmacs smiHa CyTi MixX-
HaApOJHOrO IIpaBa, oro COpsIMOBAaHICTh Ha IIAIIOPSAKYBaHHS MDKHApPOJHOrO IpaBa I'yMaHIiCTMUYHMM 3acagaM. Ha
nyMky P. A. Tysmyxamepnosa: «['ymanisariss MbKHapOQHOTO IIpaBa — 1@ BCTaHOBJIEHHS Mi>XKHapOAHOIO IIOPSAKY, 110
3abesmedye OesmocepeIHIO y9acTh HAPO/iB Ta iHAMBIAIB y CTBOPEeHHI ITpaBOBMIX rapaHTivt po3BUTKY JlogmHm i mof-
cTBa» [22, c. 122].

Criz 3a3Ha9MTH, 10 OCOOIMBY POJIH B YCBiOMIIEHHI ifel €HOCTI JTIOfICTBa Biflirpasio yxBasleHHs 3araabHol /IeKila-
pauii ipas mrogyaM 1948 p. [19, c. 113].

SIx cipaBerymBo BimsHavae xeddpi bect: «CrioBo «3arampHa» B 3aro/IoBKy Hekiapariii 1948 p. o3Hadae came 11
BCECBIiTHIV XapaKTep, i HeIIPUITYCTMMO TTepeTBOPIOBaTH 11 B Oe3TIIy3/is, IIPOITyCKaoUM FI0TO Yepe3 M'ScopyOKy KyiTb-
TypPHOTO penaTuBisMy. MiXkHaposiHe ITpaBo 3HOBY BifKpuiIo At cebe cBoe KOPiHHS, IKi MICTMITICS B TI0TO TIOTIepef-
HMKax, jus gentium, y BUTTISAAI i€l BCecBITHROTO JIFONICTBA, WieHaM sIKOTO He UyyKe ITOHSTTS BCeCBITHHOTO OpaTCTBa, i
BOHU TIOBVHHI IOTPMMYBaTHCS B3a€MHOI ITOBAaT i TOOPO3MIMBOCTI B CIIUIKYBaHHI OfIMH 3 omHUM» [2, . 450; 19, c.
113]. I1pasa ymopywy, 3a0e3IednBIN i 3aKPIMBINIM iHAMBiTyaIi3allito 0COOMCTOCTI IIPM3BeIN 10 YCBIOMIIeHHS B yMO-
Bax IJI00aJTbHOTO CBITY €QHICTD JTIO/ICTBA, B TOMY YMCII i B CUTYyarlil KyIbTypHOro pensaTusismy. [e omamM pesyis-
TaTOM CTaJIO 3pOCTaHHS POJIi MTPaBOBMX MeXaHi3MiB 3abe3redeHHs ITpaB JIIOVHY, SK BHYTPIITHbOIEP)KaBHMX, TaK i
MiKHapOIHMX.

Ha 1110 3aKOHOMiPHICTB 3BepTa€ yBary moytbcbkumi mpodecop 3x. lammrpkuin: «CydacHe MiXKHapojiHe ITpaBo CTa€
He TUTBKY, 4K ITe OyJI0 Bikamm, TpaBOM, CTBOPEHUM JiepKaBaMM i [ lep>kas, ajle B 3pOCTalodint Mipi, ITpaBoM, CTBO-
penuM Ha 671aro TIOAMHN». TaKUM 9YMHOM, iMaHeHTHO MiKHapOTHOMY IIpaBy He Oyjla TpUTaMaHHa CITpSIMOBaHICTh
Ha JTIO[IMHY, Ha 3a0e3TIeueHHs TI0TO0 IIpaB, i MeBHOI0 Mipo¥o iCHyBasto ITpoTHCTaBIeHHs iHAMBiIa i JepxaBn. 3akaneHe
B KOHLIeMIIil IpaB JIOAMHN 3aBaHHs 3aXMCTy iHAMBigA Bi Aep>kaBHOT BjIaiy OPU3BOAUTE 10 JIOTIYHOTO BUCHOBKY
TIpO HasBHICTH y BCiX JIIOEV! CITITFHUX iHTepeciB y cdpepi mpas ToaMHN Ta 1X 3a0e3MedeHHs, MO0 POOUTH MOKIVBUM
TOBOPWTM PO €AVHE ITiJIe - JIIOfICTBO, sIKe IHCTUTYIIioHasTi30BaHe y hopMi MiXXKHaPOTHOTO I'POMAaJITHCHKOTO CYCITiTh-
CTBa, i MDKHAPOLHOMY CIIiIBTOBAapPUCTBI SIK CyKYIIHICTb AepXKaB, — ABUIaX, sKi IpuTaManHi came XX CTOJITTIO.

LIi sminm npussesnu i go 3MiH y XapakTep MiXHapOAHMX BiHOCKH Ta MLKHapOJHOro mnpasa. ToMy My He 3ropgHi
oo BrcHOBKY 0. O. 3aHKiHOI ITpo Te, IO JIIOAICTBO B IIJTOMY He MOXe OyTH IIPOTVCTaBIIeHO JIep KaBHill BIa/Ti, OTXe,
i He € cy0'exToMm Tpas mogvHM [5]. SIk pas HaBIIakM, Ha HAITy AYMKY, JTIOZICTBO MOXe i TIOBMHHO BifoOpakaTu fgya-
J1i3M BiTHOCWH fep>kaBu 71 0COOMCTOCTI, MiXKHaPOHOT CIITBHOTY i JTIOfICTBA, IO 3a0e31euyIoTh COTTiaTbHMII ITporpec
i po3BMTOK IMBimizaril B ymMoBax rmobasisariii. Aje Tpm IIbOMy, MOBa He Tijie PO aHTAaTOHI3M MiX 3a3HauYeHVMM
mapammn. Came TIpaBoBa i leMOKpaTHYHa Jlep>kaBa, B MaKCUMasIbHIl Mipi 3abe3mmeuye 3axuCT MpaB JTIOAMHY, 5K i Bifl-
HOBiIHe MKHapOAHe CIIIBTOBAPUCTBO Ha yHiBepCaJIbHOMY PiBHI BMKOHYE 1ie 3aBJaHHs BiJHOCHO BCiX JIIO[Ie, 1110 CKJla-
JIarOTh JIIOACTBO, 1 CIiIbHMX iHTepecis moacTea. CaMe TOMy Take 3HaUeHHSI Ma€ 3aKPilUIeHHs OPVHINAITY ITaHYyBaHH:I
Mi>XKHapOZHOTO IIpaBa i moro geMokparmsarig [11; 12].

3. [IpaBa Ta iHTepecH JIFOICTBA, SIK i IpaBa Ta CBOOOAM iHAVBIAA, 3aKpilUIeH]I B OKpeMMX HOpMaX MDKHapPOTHOTO
mpasa. SIk 3asHagae mpodecop O.0. Mepexxo: «Y mpyTiit mostosmHi XX B. B Teopil i mpaKTuITi Mi>XHapOFHOTO ITpaBa
3'SIBVIIVICS TaKi TIOHSTTS, SIK «CITiTbHa CITafIIIHa JIofcTBa» (common heritage of mankind), «mrociamers momcTa» (y
MDKHapOZHOMY KOCMIYHOMY IIpaBi) i «3JI0YMHM MPOTH JIIOfICTBa» [9], gKi BXe y CcBOIVI Ha3Bi MPUITyCKaIOTh, ITIO /10
umciTa cy0'eKTiB MiXKHapPOIHOTO MpaBa CJlif BillHeCcTn He TiTbKM JlepykKaBy, ajle i JIIOfICTBO B ITiomy» [19, c. 112].

ITpo HasgBHICTH y TIO/ICTBA OCOOMMBUX iHTepeciB MOKHA TOBOPUTH BVXOSIN 3 MOJIOKeHb MIXKHapOTHOTO T'yMa-
HiTapHOTO TIpaBa [7, c. 412]. Tak, B mpeam0Oysti Konsenril mpo 3a6opoHy po3poOkm, BUPOOHMIITBA, HAKOTIMYEHH i
3acTOCYBaHH: XiMigHOI 30poi i mmpo i sHmmenH:s 1993 p. gepxasu-ygacuuiti Konsentii 1993 p. criosHeHi pinrydocTi
B iHTepecax BCHOTO JTOAICTBA TMOBHICTIO BUKIIOUWTY MOXJIVBICTh 3aCTOCYBaHHS XiMidHOI 30POi NIISAXOM 3MIiTICHEHHS
TI0JIOKeHb 11iel KoHBeHItil, a TocArHeHHs B Taly3i XiMil TOBMHHI BUKOPMCTOBYBaTHCh BUK/IIOUYHO Ha 0J1aro JIrocTBa.
TaxyM amHOM, TaHe TOJIOXKeHHS ITpeaMOysv, HOCSYM TIOMTUYHWUY XapaKTep, TVM He MEHIIM, CBiIUnTh IIpO HasB-
HICTb y JIIO[ICTBA BJIaCHMX iHTEpPeciB, sIKi CTaBJIAThCS BUILe iHTepeciB OKpeMuX AepiKaB.

Ciip, meTasibHille 3yOMHUTBCA Ha KOHLEIT «CIIJIbHOI CIIaAIIMHN JIFOICTBA», 0 3aKpilUIeHl Y MiXKHapOgHO-
IpaBoBUX HOpMax. SIk 3a3Hadae mmpodecop A. SI. KamycTin, B cygacHWM ITepios] oTpyMaria BioMe HOMMpeHHs KOH-
TIeMITis «MbKHapOTHOT ITpaBoCy0'eKTHOCTI JIIO/ICTBA», IO 3HAVIIIIO ITO3UTUBHE BTUIEHHS B iHCTUTYTI «CITITEHOTO Ha/l-
Gamrs (a0o cramIIMHM) JTIOACTBa», 3aKPiTUIeHi y ramyssx MiXKHapOIHOTO ITpaBa, HaviOUTBIIT CXVMITbHI O HayKOBO-TeX-
HOJIOTiYHOTO TIporpecy [6, c. 5-6]. I 11e He MMBHO, a/Ke caMe IIporpec y HayTli i TexHiIi 00yMOBWB Take SABWIIIE, SIK ITI0-
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Gartizartig. B maHwu 9ac posrisgaeThCsa MOXIIMBICTE BUIIIIEHHS TTpaBa CITITBHOI CITafIIIMH JIIOJICTBA B CAaMOCTITTHY
rajiysb, gKa XapaKTepu3y€eThCs BJIACHUM IIPeIMeTOM i CTPYKTYPHUMM eJleMeHTaMI: OIPUHLUIIAMY, iIHCTUTyTaM1, KOH-
BEHIIIMHVIMI HOpMaMI 1 HOpMaM¥I 3BMYa€BOro IIpasa [8].

T'eresvic KOHTIEMIIIT «CITITBHOT CITAIIITTHY JTIOJICTBA» TTOB'SI3aHMM 3 TTOCIITOBHOIO 3MiHOTO TTiAX0/iB Bif res nullius,
res communis 0 res communis humanitatis mosmo pecypcis i TpocTOpiB, 10 3HAXOAATHCS 3a MeXKaM¥ HallioHaTbHOT
foprcaykiiii. [Tpraomy, sk 3a3Hadac L. 1. JIykarmyk, B pe3ysbTaTi akTMBHOI eKCITyaTallil CITTbHOTO Hajt0aHHs, TIeper
moacTBoM (Bupieno Hamu - T.K.) mocTasmo 3apmaHHs 710TO 3aXWUCTy CIUThHMMY 3ycuybrsamm [15, c. 135].

OcHOBHMV 3MiCT KOHLIEIIIT CIIIbHOI CHaIIVHN JIIOACTBA, Ha AyMKy . 1. Jlykaliryka, 3B00MTECS 10 HACTYIIHOIO:
CTIUThHA CHIaIIIMHA € HaJ0aHHSAM MiXXKHAPOFHOTO CIIBTOBAPMCTBA B ITIJIOMY; BU3HAUeHHS PEXMMY i yITpaBTiHHS 371ivi-
CHIOIOTBCS yciMa JlepkaBaMu Oe3 Oy7Ib-sKO1 AMCKPUMIHAIIT; BOHA BUKOPUCTOBYETHCS 3 YpaxXyBaHHAM CIIUTHHMIX iHTe-
peciB i TUIbKM B MMPHMX LIUISLX; PeXUM KOPUCTYBaHHs He JOIyCcKae Aerpajalil 3arajbHOI CIIaJlIVHIL BUTOMAY Bif
BUKOPVICTaHHA CIITPHOTO Ha/t0aHH: ITOBMHHI MaTH BCi lepXKaBy Ha CITpaBeIJTMBUX 3acaiax; PeXuM i KOpucTyBaHHS
CTIUTHHOIO CITaIMHOIO BPaXOBYIOTh iHTepecy ManOyTHiX moxosmias [15, c. 138].

4. ITpyumHYM, IO CHPUYMHWIN BUAIEHHS JIIOACTBA B AKOCTi CAMOCTIIHOIO aKTOPpa, TeHAeHiT 3aKpiIJIeHHs 110ro
MDKHapOAHOI ITpaBoCy0'eKTHOCTI TTOB's13aHi HacamIieper, i3 Trro0astisariiefo, MpWYoOMy SK 3 11 TTO3UTUBHUMM pUICaMU
(B3a€MO3B'S30K 1 B3a€EMO3YMOBIIEHICTD, 3aTaTbHUT eKOHOMIUHUY, iH(POPMAIIivIHNMIT IPOCTip), TakK i 3 HETaTMBHUMU -
HasBHICTIO INIOOAJIBHMX BUKIIMKIB 1 3aTrpos3.

Y momosini I'enepansraoro cexperapss OOH mpo poboTy Opramisariii 3a 2000 p. ckazaHo «Heobxifro 6imbr edpex-
TUBHE CBiTOBe YIIpaBJIiHHS, ITif] AKVM 5 Malo Ha yBa3i CIIiJTbHe BefleHHs CBiToBmX crpas» [1, c. 5]. ITpudomy Ha Hamt
TIOTJISAT, HaJTHAITiOHAIBHMTL XapaKTep 0OyMOBJIeHNTI He TUTbKY HeOoOXiTHICTIO «30BHINIHBOTO YIIpaBIiHHI» BHY TPIITH-
bOJeP>KaBHVMMM BiTHOCMHAaMM, 1 He CKUIbKM ITOB'S3aHNI 3 Ilepefadero IIOBHOBaXeHb Ha/lHaIliOHAJILHOI CTPYKTYPH, a
BU3HAYEHUVI HasBHICTIO 00'€eKTMBHMX, YiTKO BU3HAUEHMX iHTepeciB JTIOfICTBA K €AMHOTO Cy0'eKTa, sIKi ITpeCcTaBIIsIIOTh
HeBHi MbKHapPOIHI iHCTUTYIIiI.

Came nosiBa B Mi>XKHapOIHMX BiTHOCMHAX HOBOT'O I'PaBIIs — JIFOICTBA (SIK i MKHApOIHOTO CIIBTOBAPVICTBA), IIIO Ma€
CBOI BJIacHI iHTepecy, BiAMiHHI Bif] iHTepeciB OKpeMUX JiepXaB, iHTerparinHnx o0'emHaHb, ado HaBiTh BCiX mepkas
(MiXXKHapOTHOTO CITIBTOBAapICTBA), BU3HAYa€ HeOOXIHICTh BiXOMy Bif CydacHOT KOHIIETIIIil CrIiBpOOITHMIITBA JlepKaB
K OCHOBV Cy4acHOTO MIXHapOJHOTO TMOPSIKY M0 KOHIIENIIil TII00aTbHOTO YIIpaBIiHHs, 0 BTi/TI0e HeoOXimHicTh
BUpiIIeHHs TI00aTbHMX TTpo0sIeM i 3a0e3redeHHs COIiaTbHOTO PO3BUTKY i 3arajbHOTO OJIarorIoTyIds.

5. Mu 3romHi 3 mpodpecopom O. O. MepeXKo Ipo Te, IO CKIQTHMM, BOKIVBUM 1 BIDKPUTUM € IMTaHHS PO Te,
«XTO MOXKe BUCTYTIaTY Bifl iMeHi JTfofIcTBa, XTO MOKe Oy T 110T0 Torrocom». TaKuM «roocom», Ha Cy9acHOMY eTarTi po3-
BUTKY MDKHaPOTHMX BITHOCMH i MiXKHapoJIHOTO IpaBa, BYEHUT ITiTKkoM obrpyHTOBaHO BBakae OOH B axocti Ha-
GirTBITT aBTOPUTETHOT MiXKHapomHOT opranisariii [19, c. 113].

bescymHiBHO, Ha TIepBMHHOMY eTari csoro icHysaHHs OOH BimoGpakama mBuITe MiXIepXaBHi iHTepecu B
yMOBaX JOCUTh XOPCTKOIO IPOTUCTOSHHSL IBOX IIOJIITUYHMX CUCTeM, CIIpysijla HOITYKYy KOMIIPOMIiCYy MiXK HMMM, XO4a
TIOTEHIIiNTHO B IIiVl YHiBepcasIbHivI opraHisariil Oysa 3axmageHa QyHKITi i mepegyMoBa 0 IpecTaBIeHHs iHTepeciB
YCBhOIO CBITOBOIO CHiBTOBAPWCTBA, BChOIO JIIOMICTBA.

CyuacHui cTaH IIpefCcTaBIeHHs yHiBepcaJIbHUMM MDKHAaPOIHMMYM OpraHisaiismy, i nepi 3a sce OOH, inTepe-
ciB Mi>XKHapOJIHOTO CHiBTOBapMCTBa i TI0TO HafiIeHHsI MiXXHapPOIHOIO ITPpaBoCy0'eKTHICTIO, cTif moroamuThes 3 Hryen
Kyox [inp mpo Te, 110 CTa€ HEMOXJIVBO BiIPi3SHUTHU «MiXHapOAHe CIIBTOBAapVCTBO» Bij MiXKHapOAHOI opraHisarii,
gKa BUCTYTIa€ Bifi 71oro imMeHi. I e B 3a71€XXHOCTI Biff TOTO, IKMM UMHOM Oyle 3aTBep/KyBaTCs ITPaBOCy0'eKTHICTE
MIXHaPOFHOTO CIIBTOBAaPICTBA TT0 BiTHOIIIEHHIO 0 TTPaBOCy0'eKTHOCTI Mi>KHaPOIHOI OpraHi3allii, ka Brparkae 7oro
BOJIIO, MOXKHA TOBOPUTH, ITT0 JaHe CIIIBTOBAPIMCTBO 3[aTHe 3[iVICHIOBATHM 3a3HadeHi mpasa [20, c. 246].

IlTopo HapgaHHs iHTepeciB JIIOACTBA, A0 HUX, Ha Halll HOIJIAM, BiIHOCUTHCS, POSIIMPEHHS Y4YacTi HeypsIoBuX
opranisauin B gisuIbHOCTI oprasis i yctanos OOH, HagaHHS IM KOHCYJIBTaTUBHOTO CTATyCy, IIABUILEHHs IX POl B
Mi>XHapOAHO-IIPAaBOBili HOPMOTBOPUiN Ta iMIUIeMeHTalivHii gisuibHocTi. CaMe HeypsI0Bi, HacaMIlepes, Mi>XKHapOZ-
Hi HeypsI0Bi opranisariii, BimobpaxaroTs iHTepecy 3HaYHOTO YMC/Ia COITialTbHYX TPYIL, B AKMX IPOSBIISIOTECA iHTe-
pecu BCbOro JIOACTBA.

Cepen, MiXkHapOIHMX HEYPsIOBMUX OpTaHisallim ocoOiamBe MicIle 3aiMalOTh, 30KpeMa, Taki, sK MiXHapogHa
Awmicrig, Harmag 3a mpasamu mropyay (Human Rights Watch) ta I'pinrmic, ki BucTymaoTs y posti BUpasHUKIB «CBi-
TOBOI TPOMaJICEKOI IyMKM» abo X «MiIXKHapPOZHOTO TPOMaSHCHKOTO CYCHiIbCTBa». Y IbOMY CeHCi Il oprasisartii
CIIPUSIOTH POPMYBaHHIO i BUpaXeHHIO HeodirirtHoro MikHapogHoro mpasa [19].

Taxvm umrHOM, BimOyBaeThcss POpPMyBaHHS MiXKHAPOIHOTO I'POMafISHCHKOTO CYCIITbCTBA, IO CTBOPIOE DaaHc
«y3TOfKeHOI BOJMi» /IepkaB, IO BIUIMBAIOTh Ha Ii CIIPSIMOBAHICTD, i crIpuse BimoOpakeHHIO iHTepeciB JIIOACTBA.
IpiopuTeT iHTepeciB Mi>XHapPOTHOTO CIIiBTOBaPVICTBA He 03HadYae oOMeXxeHHs iHTepeciB mep>kaB. 3aBgaHHS TIOJISATAE
B TOMY, 11100 JOOMTHMCS ONTUMaIBHOTO MOEAHAHHS THX i iFmmmix [14, c. 90].

Orxe, uepes MKHapOIHI MDKYPSI0Bi OpraHisarii MbKHapOJHe FPOMaIgHChKe CyCIIJIbCTBO MOXKe IIPeACTaBIIATH,
OPOBOAUTH i 3aXMIATH iHTepecy PisHMX COLiaJIbHMX IPYI, gKi B IIPOLleci y3roiKeHHs gK 3 HalliOHaJIbHMUMM iHTepe-
camMV OKpeMWMX JIepKaB, TaK i IX «y3rofykeHor0 BoJIero», Oy/myTh BimoOpakaTu iHTepecy BChOTO JIFOICTBA.
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Komnrermiis MiXkHapogHOT MpaBocy0'eKTHOCTI JTIOfICTBa HEPO3PWBHO TIOB'sI3aHa 3 KOHIIETIITIEIO CTaJIOTO PO3BUTKY,
Ha OCHOBI gKOI MOXe OyTn copMOBaHMII HOBUIT CBITOBUII IIOPSIOK, KM OasyeThCs Ha criyibHOMYy Oiari. [lesxoro
MipoT0, TpaBoCy0'eKTHICTH JTIOfICTBA TTIe€PETMHAETHCS 3 ifecto POpMyBaHHS HOBOTO, MiXKHapOJIHOTO TPOMaJITHCHKOTO
CYCIITTbCTBA, B IKOMY MaKCHMaIbHO TTOBHO Oy7IyTh 3a0e3redeHi mpaBa Ta cBOOOMIM Cy9JacHMKIB i MamtOyTHiX TIOKOTiHB
[23, c. 346].

6. 3 BUITEBMKIIa/IEHOTO MOXKHA 3pOOWUTN BUCHOBOK IIPO Te, III0 JIFOZICTBO BOJIOJIi€ BITAaCHMMM iHTepecaMu i ITpaBa-
MM, gKi 3aKpiIUleHi B IO3UTUBHMX HOPpMaxX MiXXKHapoAgHOro Impasa. HacTynHuMm eTariom, Ha Halll IIOIJIA], € peaslizallis
KOHIIeMIIi1 iHTepeciB ychoTo JIIOAICTBA SIK BimoOpakeHHs IpolieciB T100arTizartii, o BUSBISETHCSA B IIpaBi CBiTOBOTO
CIIIBTOBapUCTBa.

ITpago cBitosoro crisroBapucTsa, Ha gyMKy l. I. Jlykamryka crae mpaBoM colLliajibHOI CIIpaBeIjIMBOCTI i 3arajibHo-
ro 6maromomyyust. CygacHe Mi>KHapOIHe IIpaBo He 0OMeXyeThcst cpeporo TIOTTHKY, a IPUIijisae 3HaUHy yBary BUpi-
IIIeHHIO TII00aTbHMX TPpo0iTeM B eKOHOMIUHIT i cortiabHin cpepax. Bimsnagaroun 11i MoMeHTH, paxiBIli IUIITYTE TPO
IpaBo CorTiapHOCTi i 3araypHOTO Oraromomnyyus. Ha mymky immivicekoro puenoro P. AmamHfa, «HOBe IIeHTpasbHe
3aBIaHHs Ha CHOTOHI TTOJIATaE B PO3BUTKY IIpaBa CIiBpOOITHMITTBA, COIlialTbHOI CITpaBelJINBOCTI i JoOpoOyTy, mpu
SAKOMY Jiep KaBV MOXKYTh aKTUBHO CIIiBITpaIlioBaTV Ha Pi3sHMX PiBHSIX 3apajyi 3araTbHOTO OJ1aromoIyadst JTIOACTBa» [24,
c. 374; 14, c. 90]. ITpuaomy, ciin MaTi Ha yBasi, 1o Os1aro JIIofIcTBa MOXKe OyTH peasTi3oBaHO depe3 01arorosy ds oKpe-
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