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3axmCT mpaBa Ha ILIUIICHICTD
OCOOMCTOCTI y HpaBi €BpONencrKOoro
Coro3y Ta YKpaiHun: HOpiBHUILHO-
[IpaBOBe JOCIIIKeHH .

Y cTtaTtTi npoaHanisoBaHo A0CBIA
[esaKnx 3apyo6ixkHUX KpaiH LWoa0
KPUMiHaNIbHO-NPaBOBOi OXOPOHU
npasa Al0AMHU Ha LiNICHICTb 0CO-
oucTocTi Ta chopMynbLOBaAHO NpPO-
no3uii, CNPAMOBaHi Ha rAPMOHi-
3auilo HauioHaNbHOro 3aKoHOAaB-
CTBa NPO KPMMiHabHY BiAMNoOBi-
[aNbHICTb 3 NPaBOM

In the article experience of some
foreign countries is analysed in
relation to the criminal guard of
human right on integrity of person-
ality and the suggestions sent to
harmonization of national legisla-
tion about criminal responsibility
with a right for European Union are
set forth.

€Bponeiicbkoro Coioay.

ITocraroska mpobiemn. Hositai Tenpentil npas moamam B XXI cromiTTi
HepO3pMBHO IIOB'SI3aHi 3 PO3BUTKOM HOBUX TEeXHOJIOTiN, TeHeTUKM Ta
BUHVUKHEHHSM HOBUX CYCIiJIBHMX BiIHOCUH. AKTyaJIbHMMM B CY4aCHOCTI €
MITaHHS BiTHOCHO MpaBa Ha IIijTicHicTE ocobm

CrpiMKMvI pO3BUTOK TeHHOI iFkeHepil i po3ksiT 6ioTexrosoril B 1990-i poxn
CTBOPWJIM yCi YMOBM [0 IIPaKTMUYHOI MOXJIMBOCTI KJIOHYBaHHS XWUBUX iCTOT.
CporopHi B reHHin imxeHepii ckjaBcsl TaKWUi CTaH peder, LIO B LiJoMy
KJIOHYBaHHSIM TBaPVH HIiKOTO He 3AMBYEIL, — Lie BXe IIPOVAeHNN eTaIl.

[loxyouor peaJbHICTIO 1 IIaHCOM [AJjid HAOCIIIHMKIB € IpaKTU4YHa

MOXXJIMBICTb KJIOHYBaHHS JIIOJCBKOI icToTu. binburicTs kpain cBiTy He

: HiATPUMYIOTh KJIOHYBaHHS He3aJIeXHO Bifl 10ro Buay. 3 IOpUaNYHOL TOUKM 30PY,
AHTOH BemeB KJIOHYBaHHS JIIOAVHV BCTYIIA€ B IIPOTUPIYYA 3 HaVIBasK/IMBIIIMIMU IIpaBaMu ocobu
- TIpaBOM Ha JTIOfICBKY TiHICTb Ta IIUTICHICTB 0coOmM.

OcobmmBo ctif BKazaTy Ha Ti TpaBoBi ITpo0sieMy, 10 SKMX MOYKe IIPWBECTN IosiBa KJIOHiB moamHu. [leprmoro x
pobsIeMoro cTaHe TIUTAaHHS PO Te, UM OyAyTh KIIOHM JIIOAMHM Cy0'€eKTOM TIpaBa, i SKIIO TakK, TO 4u Oyjie 7oro
paBoCcy0'eKTHICTH CIIiBIIA/IaTH 3 TTPABOCY0'€KTHICTIO «OpUTiHATY».

Kpim TOro, xonocajibHOX0 HOPUANYHOK IOJIOBOJIOMKOK CTaHe BPeryJIlOBaHHS CTOCYHKIB MiX «OPUriHaIbHOIO»
0c00070 i 710T0 KJIOHaM¥ X09 OM B TOMY, IIIO CTOCYEThCS imeHTndiKkartii ocobm, ciMeiHMX CTOCYHKIB TOITIO.

AKTyanpHICTh TaHOTO [OCTIIKeHHsI TaKOXX OOyMOBJIeHa MiXXHapOJHUMM 30008’ s3aHHAMM YKpalHU MO0
rapMoOHi3allii Hal[iOHaJIbHOIO 3aKOHOJaBCTBa 3 npasoM Ceponencbkoro Corosy. [Tpore Ha chorogHi B Ykpaini He
BXXVTO YKOTHVX KPUMiHaIBHO-ITPaBOBYIX 3aXOIiB MO0 3aXWCTy IIpaBa JIIOAMHN Ha IIUTiICHICTE 0COOMCTOCTI.

Amnaris octaHHiXx my0sTiKaIiii, B AKMX 3aII09aTKOBAHO PO3B sA3aHHs AaHoi mpobmemu. Ilpaso Ha mimicHicTH
0COOMCTOCTI CTaIo TIPeIMeTOM JIOCTIi/IKeHHs Mpallb Takux yaeHnx, sk M.I1. Apgeenxos, C.B. baxin, H.I'. Bacuibesa,
P.B. Bonikep, H.M. Manetna, O.0. Mepexxo, E.JI. ITnerpuno, f1.[1. Peanropd, /1.JI. Piwapac, C.C. TuxoHosa, €.A.
Trorames, B.M. Xpocris, P.C. lllanipo Ta iHmi.

3asHaveHi HayKOBIIi 3pOOWIIV CyTTEBWIT BHECOK Y TOCTI/KeHHs BKa3aHOI ITpodieMaTnKu. B TO xXe 9ac, TTaHHIO
KPVMiHaTPHO-TTPaBOBOTO 3aXWCTy IIpaBa JIIOAWHY Ha IUTICHICTE 0COOMCTOCTI B HAyKOBi JIiTepaTypi MpuiieHo
He0CTaTHBO yBary, Mo 00YMOBWIIO aKTyaTbHICTh TUMM JaHOTO HayKOBOTO AOCITiIKeHHS.
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Mertoro maHOI CTaTTi € IpoaHajli3yBaTW [JOCBiJ, OKpeMmMux KpaiH-wieHiB €pomnericekoro Corosy Iomo
KPpUMiHaTbHO-TIPaBOBOT OXOPOHM IIpaBa JIIOAWHY Ha IiTicHICTh 0coOmcTOCTI Ta cpopMyITIoBaTH Ha ITivi OCHOBI
MPOIO3NLIiT, CIIpsSIMOBaHi Ha rapMOHi3allilo HallioHaJIbHOIO 3aKOHOABCTBa YKpaiHnu 3 mpasoM €Bponericbkoro Corosy.

Bukiag ocHosBHOro Martepiany gociimkenHs. OOHI€O 3 HasgBHUX PUC BCIX MDKHapOOHMUX JOKYMEHTIB, IO
CTOCYIOTBCSI OiOMEAUIIVHY € Te, IO cepeft IIeHTPaTbHMX MICITh Y IMpOoIleci TpaBOBOTO peryIIIoBaHHs OioMemmITnHmM i
GioeTMKM BOHM BiIBOMSTH MOHSTTIO «IIJIICHICTE 0COOMCTOCTI».

ITpaBo Ha mimicHICTE 0COOMCTOCTI TIO CBOIT CYTi € BTACTMBICTIO JIIOAMHM AK TaKol, BOHO 3aKpiIsIeHO y
MIKHApPOJHOMY Ta €BPOIIEVICEKOMY IIPaBi Ta rapaHTOBaHO Aep KaBaMM, SIK MOXIJIMBICTh KOXKHOT JIFOIVHM BUMaraTu Bifl
ycix moBaru /10 BiacHOi i3MYHOT i TICMXIYHOI IUTICHOCTI, BUKOPUCTOBYBATH YCi JIeraibHi 3aco0m 30epexeHHs 71
3aXVICTy BJIACHOI 0COOMCTOCTI SIK yHIKaIbHOI, iHAMBIMyaTbHOT €THOCTI JTIOICHKOTO OpraHi3MYy: TifTa, TICMXiku, Moparti
7 PO3yMy, Ta MOXITMBICTh He 3a3HaBaTH HisIKOTO 30BHINTHLOTO BTPYYaHHS B ITi CKJTa/I0Bi OCOOMCTOCTI iHaKIIIe, 5K 3a
BJIACHOIO iHdopMoBaHOIO 3romomo [1, c. 17].

3arampHa fextaparis OOH cxmamae peaxiiito €sporrericekoro Coro3y Ha 3a0esmedeHHs MpaBa Ha KJIOHyBaHHS.
Bignosiguo mo ct. 11 3aranenin dexnapanii OOH npo renom jrogmHu i npasa JIFOAUHM, Ky Higmnnucaia i
patudixysana YKpaiHa, perpoayKTUBHe KJIIOHyBaHHsA 3ab0opoHeHo: «He momyckaeThest TpakTHKa, sIKa CyTIepednThb
JTIOFICHKIVI TiMHOCTI, TaKa K MpaKTHKa KJIOHYBaHHS 3 METOIO BiITBOPEeHH: JIIOJIChKOT 0cobm» [2].

Tam camo MicTUTBCS peKOMeH/Iallid Jep KaBaM BperyyIloBaTH 1ie OMTaHHS i Ha HallioHaJIbHOMY PiBHi: «[JepxaBam
Ta KOMIIETEeHTHUM Mi>XXHapPOAHWM OpraHi3alisiM IPONOHYEThCH CIIBIIPALIOBATI 3 METOIO BUSIBJIEHHS TaKOI IIPaKTUKI
Ta MPUIHATTS Ha HaIllOHAJIbHOMY Ta MDKXHApOJHMX PiBHSAX HEOOXiTHMX 3aXOmiB BiATIOBIAHO /10 MPWHIINIIB, SKi
BUKIaeHi B 11int [Jexmaparii» [2]. Crig 3a3HaumMTH, IO 1€ TOKYMEHT HOCUTH JIeK/IapaTUBHUI XapakTep Ta He
CTBOPIOE MPSIMMX O0OB’SI3KiB IS AepKaB.

KonBenrtiss mpo 3aXMcT mpas i TIMHOCTI TOAMHM MO0 3aCTOCYBaHHS 0ioloTil Ta MeAMIIMHM 3a00poHsIE
BUPOIIyBaHH: eMOpPioHiB myIs mocimamebkmx 1mitert [3]. 12 ciung B 1998 p. B [Tapuxi Oys mignucanmy [JogaTKoBuU
IIPOTOKOJI 10 11iel KoHBeHtiil, sika cTocyeThcst 3a00pOoHY KIIOHYBaHHS JTIOACEKMX icToT [4]. I YKpailau BiH BCTynuB
B cwty 1 G6epesna 2001 poxy.

Lett rpoTOKOT 3200pOHsI€ Oyab-aKe BTPYUaHHs 3 METOIO CTBOPEHH: JTIO/ICHKOT iCTOTH, sIKa TeHeTUYHO imeHTnIHa
IHIITIVT JTIOACHKIiT icTOTI, XXMBiTt abo MepTBivt. Tam camo BKa3zaHO, IT[0 TePMiH JIIOAIChKA iCTOTa, «TeHeTUYHO iTeHTrIHa»
IHIITiVT JTFOTICBKITT iCTOTi, O3HaYa€ JIFOJICHKY iCTOTY, SIKa Ma€ 3 iHITIOTO JTIOJICHKOTO iCTOTOIO TOTOXHIN Habip reHiB gmpa.
[4].

TapamnrTiero peasizariii monoxenb KoHBeHIIi Mpo 3axmcT mpas i TiIHOCTI TIOAMHM MO0 3aCTOCyBaHHs biosTorii Ta
MeAUILVHN € HOpMa CT. 1, I110 BuMarae BiJ, CTOpiH, sIKa 11 IiAINCy€e, BKIIIOUeHHS «OCHOBHUX i II0JIOKeHb y BHYTPillIHE
3aKOHOMIAaBCTBO» [3]. YV 3B’43Ky 3 MM BapTO Bif3HAUYMTM, IO IIiNTWI BKa3aHMX TIOJIOXEHb BXXe 3HAWIIIN CBOE
BimoOpakeHHs B 3aKOHOAABCTBI KpaiH-ydacHUITH €Bporerichkoro Corosy.

Xaprist €spomericbkoro Corfo3y po OCHOBHI IpaBa BCTaHOBIIIOE 3a00POHY PEIPOIYKTUBHOTO KIOHYBaHHS
JIIOJICBEKMX iCTOT. AJle B HilT He 3a00POHSETHCS TeparleBTUYHe KJIIOHYBaHHs. CBporTericbka IpyIia II0 eTUIll B HayTii i
HOBMM TeXHOJIOTisIM, gKa CIleliajlbHO CTBOPeHa JJis KOHCYJIbTyBaHHd €BpomericbKoi KoMicii i €BponericbKoro
TMapylaMeHTy 3 TUTaHb 0ioeTVKM, Ha3Baja TepareBTWYHe KIOHYyBaHHS JIIOICBKMX KITITUH OaraToobirsgiounm, are
nependacHMM [5].

Takum 4MHOM, IPOCTEXYEThCS JesiKa HeBu3HadeHicTh €pponenicbkoro Coio3y BiJHOCHO TepalleBTUYHOIO
KJIOHYBaHHS JTIOACEKMX KITiTUH. BoHo He 3a00poHseThcs B XapTil Tpo OCHOBHI IIpaBa, aje i 03Bil 1Toro He
CXBAITIOETBCS OMIITITHYMM CTPYKTypaMu €Bporericbkoro Corosy.

lenepampra Acambess OOH B [dekrmapariil Tpo KJIOHyBaHHS JIIOAVHM, OyAyum IepeKOHaHOIO Y TepMiHOBil
HeoOXiTHOCT] moTmepe)KeHHs TTOTeHITiTHOI Hebe3mekn KIOHYBaHHS JIIOAWHY JIJIs JTIOACHKOT TiAHOCTi, Tpu3Baia
TleprkKaB-yJacHWITh BXXUTY BCi 3aX0/M, 10 HeOOXiTHi /I7TST 3aXMCTY KUTTS JTIOAVMHM B ITPOTIeci 3aCTOCyBaHHs Oi0I0TiTHIMX
HayK; 3a00poHUTI BCi opMY KITOHYBaHHS JIIOfIeV B TilT Mipi, B sIKifT BOHV HeCyMiCHi 3 TiIHICTIO JTIOAVHM Ta 3aXVICTOM
JKUTTS JTIOAVIHV; HEBiTKJIaTHO IIPUMHSTY Ta peasli3yBaTy BiIIOBiAHI HaITioHaIbHI 3aKOHM T 3a0e3meueHns [6].

Ha croromni GimpmricTs KpalH CBiTY KpMMiHasIi3yBaio penpoAyKTUBHe KIIOHYBaHHsS. 30KpeMa, Ile CTOCYEThCS
Denprii, BenmmkoOpwranii, Hanii, Icnanii, Itanii, Hinepmannis, Himewunnmn, Cirosawunan, @panuii, [lIsenmapii,
IIsenii, fmownii, sxi 3akoHOmaB4o BperyoBanu i BigHocuuu. Kpim toro, B Himeuunni, Icnanii, @paniii,
BermkoGpuTaHil 3a penrpogyKTBHe KIIOHYBaHHS JIIO/ICBKOTO eMOpioHa rmepenrbadeHa KpyMiHaIbHa BiITOBiTaIbHICTD.

B Vxpaimi 3abopona Ha pemnponyKTuBHe KiIOHyBaHHS BBefeHa B 2004 p. 3axoHoMm «IIpo 3abopony
PenponyKTUBHOTO KIOHYBaHHS JTIOAMHM» (masi - 3akoH) [7]. Tam camo BKaszaHO, IO 0coOW, BUHHI B IOpPYIIeHHi
1IOTO 3aKOHY, HECyTh ITMBIIBHO-TIPAaBOBY, aAMiHiCTpaTMBHY abo0 KpMMIiHaIbHY BiIIOBiZaabHICTh BiAIOBIAHO 110
3aKOHIB YKpaiHmu.

OCKiTbKYM B YMHHOMY 3aKOHOMABCTBI YKpalHuM He meperdaveHa Hi aJMiHiCTpaTVBHa, Hi IIMBUIBPHO-TIpaBOBa, Hi
KpUMiHa/IbHa BiIIOBiIa/IbHICTE 32 PeIIpOIyKTUBHE KIIOHYBaHHS, TO CJIiJ KOHCTaTyBaTU AeKIapaTUBHUM XapaKTep
bOro 3aKoHy.
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TIpOBeIeHHs JTOCIIi/KeHb 3 MeTOIO BiITBOPEHHS (peruTiKarlil) JTIOIMHY MeTOIOM KJIOHyBaHHA [8].

Bucnosok. Ilposenene mopiBHAHO-IIpaBOBe AOCIIIPKeHHS Y/MHHOIO 3aKOHOJABCTBa YKpaiHu i €Bponericbkoro
Coro3y, mO3BOIMIIO JTOJTATKOBO apryMeHTYBaTH HeoOXigHICTh MPUVHSATTS B YKpaiHi KpUMiHaTbHO-TTPaBOBVIX 3aXO/iB
ISt 3aXVICTY TIpaBa Ha ITUTICHICTh 0cobm. A came, JOaTKOBO apryMeHTOBaHO 1ToTpedy gorosHMTY po3ain Il «3moursn
TIPpOTU BOJIi, YecTi Ta rigHoCTi ocodbm» KpmuminambHOro Kopekcy YKpalHM HOBOIO CTaTTelo, B SKiV IepemdaumnTy

BiZITIOBifaTbHICTE 3a YMMCHI [1il, BYMHEHI 3 METOIO BiTBOpeHH: (peruIiKariii) TOIMHN MeTOA0M KITOHYBaHHS.
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SECURING OF RIGHT FOR INTEGRITY OF PERSONALITY IN A RIGHT
FOR EUROPEAN UNION AND UKRAINE : COMPARATIVELY-LEGAL STUDY

Actual in contemporaneity are questions in relation to a right on integrity of personality. Shocking reality and
chance for researchers is practical possibility of cloning of man. The most world countries do not support cloning
regardless of his kind. General declaration of the UNO makes the reaction of the European union on providing of
right on cloning. Conventions about the protection of rights for dignity of man in relation to application of biology
and medicine forbids growing of embryos for experience aims. Additional protocol to this Convention about prohi-
bition of cloning of human creatures for Ukraine entered by virtue of March, 1, 2001.

To date in the criminal statute of the most world countries criminal responsibility is envisaged for the reproduc-
tive cloning. In particular, it touches Australia, Belgium, Great Britain, Denmark, Spain, Italy, Netherlands, Germany,
Slovakia, France, Switzerland, Sweden, Japan.

In Ukraine prohibition on the reproductive cloning is entered in 2004 on the basis of Law «On prohibition of the
reproductive cloning of man» However, in the operating Criminal code of Ukraine responsibility for such act is not
envisaged.

In the article experience of some foreign countries is analysed in relation to the xpuminamsHO-TIpaBOBOT guard of
human right on integrity of personality and the suggestions sent to harmonization of national legislation about crim-
inal responsibility with a right for European Union are set forth.

Undertaken a comparatively-legal study of current legislation of Ukraine and European Union, allowed addition-
ally to argue the necessity of acceptance for Ukraine of criminal measures for securing of right for integrity of per-
sonality.
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CneuBunyck: NpaBa nioguHun

ITpaBo Ha JOOpoOCOBicCHY

KOHKY PEHLIIIO

B €Bponerncbkomy Corosi.

CrtatTa npucBsYeHa OOCHiAKEeHHIO
TEOPETUYHMX Ta NPAKTUYHUX
acrnekTiB MexaHi3MiB 3axmucTy npas
JIIOAVIHU Nif, Yac po3rnsay cnpas
NpPO NOPYLUEHHSA KOHKYPEHLLi.
Bu3HayaeTbCs, WO NpaBo Ha [06-
POCOBICHY KOHKYPEHLLil0 Ma€E eKo-
HOMIYHUI Ta couianbHUN aCNekT.
HDocnipxeHa npaktuka Cyny
€BpPOCOI03Y LWO0[0 MOPYLUEHHS
npas NIOAVHU Mg, Y4ac po3rnaay
cnpaB B cdepi KOHKYpeHLii Ta
npakTuka €BponenceLkoro cyny 3

Article is devoted to the analysis of
theoretically and practical aspects
of human rights protection mecha-
nisms in cases of violations of
competition into the EU. It was
determined that the right to fair
competition has economic as well
as social aspect. It was researched
the EU Court practice in the field of
human right violations in competi-
tion sphere & the ECHR practice in
cases concerning violations of
competition.

npae NOgMHN y cnpasax, nos’s3a-
HUX 3 NOPYLLUEHHAM NMPaBuJ KOHKY-
peHuii.

ITpaBoBe perymoBaHHs KOHKYpeHIIii B €apomnericbkkoMy Coro3i (E€Bpocorosi) € oHMM i3 OCHOBHMX CTPIVIKHIB 3a0e3-
TTeueHHsI cBOOOI 110T0 BHYTPIITHBROTO PUHKY. JLOCTIiKeHHI eKOHOMIUHOT cTabiTbHOCTI DYHKITIOHYBaHHS BHY TPIiIIH-
bOTO PUHKY depe3 MpU3My IIpaBa Ha J0OpOCOBiCHY KOHKYPeHIIifo B €Bpocoro3i He € JOBOJIi HOBMM, OfTHaK OKTPW-
Ha He XapaKTepU3y€eThCsd pisHOMaHITHICTIO IOTTIAAIB B MaHin cdepi. Cepen 3aximHMX BUeHMX-IOPYCTIB TMTaHHS B3ae-
MOJIiT 3aXVICTy TIpaB JIIOAVHM Ta CTIOXKWBaYa, 30KpeMa, HimHiMammcs A. AHIpeHTerTi, Ka € aBTOpoM MoHorpadii, mpm-
CBSTYeHOI MUTaHHSAM JOTPUMaHHSI HOPM KOHKYPEHIIil Ta OJJHOYaCHO 3aXMCTy Tpas roavaM [1]. Takox MoxHa BUO-
KPeMWTV ITOOAVHOKI CITeTliaIbHi HayKOBi JOCITiKeHHs B3a€MO3B’ 3Ky ITpaBa KOHKYPEHIIil Ta 3aXVCTy ITpaB JIIO/IVHIA,
Hanpukiag pobotn M.Pamcriena, E.Amerte, A.Bpayna, A.Pines, B.Vinca [2-4] Tomro. BiTunsasiHa JOKTpHa XapaKTe-
PU3Yy€ETHCS. BUCBITJIEHHSIM JJaHMX acIeKTiB uepes Npu3My 3aXMCTY IIpaB JIOAVMHM, 3aXMCTy IpaBa BJIACHOCTI LIJISIXOM
BUBYEHHS Ta JOCIIKEHHS MeXaHi3MiB ix 3abe3nedeHHs Ta moTpmMaHHs. OOHAK, cHellialbHI HOCIIIKeHHS OaHOL
IpobieMaTnKM BifICyTHI. 3BaKarouy Ha €BPOIiHTeTpalliviHi HalpsMIM 30BHINIHBOI HMOMITHKM YKpalHWM, BCTYI HaIIol
kxpaiam 1o COT, HaOGyTTd UMHHOCTI yroAyu Mpo 3acHyBaHHS 30HW BiTbHOI TOPTriBIi MiX YKpailHoio Ta KpaiHamm
€BpomnericbKoi acortiariii BitbHO1 Toprisi (CABT) Ta MarOyTHe yKIaaHHsS yTOAM PO acoIliaIlifo Mixk YKpalHOmo Ta
€BpPOCOI030M, POSIVISAL Ta aHaIi3 CBOOO/, Ta OCHOBHIX IPVHIINIIIB IIpaBa Ha J00pOCOBiCHY KOHKYpeHIlifo HabyBae Bce
GinpITIof akTyanmbHOCTI A1 YKpaiau. OKpiM Toro, 71 YKpalHu HeaOmsAKOro IMpaKTUIHOTO 3HauYeHHs HabyBae BUB-
UeHHd IpaKTuKy CBporerichbkoro cyy 3 mpas mogvam (ECITT) B cdepi saxmcTy mpaBa Ha CITpaBeyIVBUI PO3TIIA,
B TOMY YWCJIi CIpaB IIPO IIOPYILIeHHS HOPM KOHKYPeHIIil.

BusuenHs nmTaHHA TTpaBa Ha JOOPOCOBICHY KOHKYPeHIIifo ToTpebye BU3HaUeHHs ITOHATTS «HeI00pOCOBiCHOI»
KOHKYPEHIIiT Ta «CBOOO/IV» KOHKYPeHIIil. B 0cHOBi JaHOTO TIOHATTA JIeXaTh TaKi (PyHIaMeHTaIbHi 03HaKM K 700po-
TIOPSITHICTH, PO3YMHICTB Ta CIIpaBeIMBICTh. BUKOpUCTaHHA TaKMX KPUTEPiiB I OIiHKYM T0OpOCOBICHOCTI KOHKY peH-
1Ii1 TTOB’ I3aHO 3 IPUHIINIIOM «T00POi COBicTi», IO BUILIMBAE IITe 3 pUMCHKOi popmysm bona fides. ITorarrs ceobomm
KOHKYPeHIIiT 6ys10 3aKiTajieHo ITe B Teopisx ibepasismy, a ocobmmBo Bimobpasmiocs B Tedil opromidepanismy. Imes
oproribepartizmy Oyia 3axiangeHa B HiMeuunsi Takvmy ueHvvMm gk B. Oviken i ®@. broM. Bonm BimcToroBamm romos-
Hy ileto JaHoI Tedil - cB000my KOHKYpeHIIil Ta 11 3axmcT. Came IT10 ifTefo miATpuMyBasIi Ta BOJIUIV PO3IIOBCIOWUTH Iep-
JKaBW-WIEHW €BPOTIeTICEKOTO 00’ emHanHs [5]. BBaxkasmocs, 1o mosIiTnKa KOHKYPeHIlii TTOBMHHA CTaTH CITPaBeINBOIO
mst Beix. ITorHen Oy Tn 3acTOCOBaHWIT IPWHITNATI YHiBepcaTbHOT KOHKY PeHIIil, 10 ITPOTUCTOITH BCiM crrpobam dizid-
HUX i fopyaAndaHMX 0cib, Tak caMo $IK i lepKaBy, MOHOIIONI3yBaTV pWHOK. ITpeficTaBHMKY TaHO1 KOHIIeTIIIil BBaXKasu,
110 PO3BMHYTa CHCTeMa KOHKYPEHTHOIO PUHKY [I03BOJIS€ BCIM WiIeHaM CyCIIUIbCTBA MaTU TiJHWUN PiBeHb JOCTATKY.

VIIK 341.171 CMIPHOBA KceHis BonogumupieHa,
KaHAWIaT IOPUAVYHYIX HayK JOLeHT Kadepy OpiBHIbHOTO i €BPOIIeVICHKOTO
npasa IncTuTyTy MidkHapogHNX BiHOCHMH KiiBchbKOro HallioHaJIbHOTO

© K. CmipHoBa, 2013 yHiBepcurery imeni Tapaca [lleByenka.
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Busaagaroun KOHKYpeHIIio K HeoOXimHMT efleMeHT PyHKITIOHyBaHHS PMHKOBOI eKOHOMIKM BapTO Bilm3HaumMTH,
1110 BOHa Mae 0a3yBaTicsl Ha OCHOBHUIX MPMHITUIIAX, IIIHHOCTAX Ta cBobomax. B [Torosopi mpo €spocoros (JEC) BBo-
JIUTbCA HOBA KaTeropis «iHHOCTeV», cepef, SIKMX CJIif] 3BepHYTH yBary Ha PiBHICTb Ta JOTPUMAaHHS IIPaB JIIOAVHIL
Came Ha TaKMX IIHHOCTSX Oa3yeThcss €BPOCOIO3 i BuMarae ix JoTpuMaHH4 3 00Ky fAepkaB-wieHiB. BigmosigHo o cT.3
(rm. 5) JE€C 11i miHHOCTI CTafOTh BU3HAYATLHVMM i B 30BHIITHIN TomtiTuIli Coro3y.

ITpaBo Ha mOOpPOCOBiCHY KOHKYPEHIIiIo CIIifT TOCTi/KyBaTy 3 TOUKM 30py NPWHIIAIIB IpaBa CBPOCOIO3y, SKi
cchopMysTbOBaHi B yCTaHOBUMX /IOTOBOpax. B Teopii mpasa €Bpocoro3y BUIUIAIOTH K 3arajbHi, Tak i crieriiambHi mpu-
HITUTIV, SKi BUCTYTAIOTh KepestaMu mpasa €Bpocorosy [6, 59]. Crertianpai, abo ramyseBi IpMHIIMIIN CTOCYIOTHCS
nisTbHOCTI €Bpocorosy B okpeMux cdepax. Tak, 30KkpemMa B eKOHOMIUHiT cdepi, BapTO BUAUTATY TPUHIIUIT OOPOTE-
ou 3 muckpuMigatieio (cr. 10 APEC), 3axvct npas croxmsauis (cT. 12 JOEC), mpuHIIMI ITOBarW OO0 AisUIBHOCTI
CITy>k0 3araTbHOEKOHOMIUHOTO po3BUTKY (cT. 14 ADPEC) i T.7.

CynoBoio mpaKkTUKOIO Oy cdopMOBaHi Ta PO3BMHYTI OCHOBHI IPMHIVIIN IpaBa €BPOCOIO3y, B IIeHTpi yBaru
SAKVX 3HaXOAUTHCS MTPUHITUII 3aXVCTy TIpaB i cBo0o moamHm BifmosigHo fo cT. 6 JJ€C Ta cT. 16 [Torosopy mpo dyH-
kitiorysanHs €spocorosi (JPEC). Jo ocrosamx npas moanau Cypa €8pocoiosy, 30KkpeMa, BiflHic Taki: TpaBo Biiac-
HocTi (cripaBa 44/79 Hauer); cBoOomy 37iicHeHHSI eKOHOMIUHOI Ta TrpodecittHol misimbHOCTI (cripasu 44/79 Hauer;
234/85 Keller); moBary 710 mpmMBaTHOTO Ta CiMeHOTO XUTTS, HeIOTOPKAHHICTh TTOMEIITKaHH:, TAEMHMUITIO KOPeCITo-
HeHtil (crmpasa 136/79 National Panasonic); He3BOpOTHICTE [Iii ITOTOXeHb KpMMiHaIBHOTO TTpaBa (cripaBa 63/83
Kent Kirk); sabopony mmckpuminariii (crrpasu 20/71 Sabbatini; 149/77 Defrenne).

B mmpeamOyr1i XapTii mpo 0CHOBHI ITpaBa BU3Ha49eHO, 1o €BPOoCoIo3 MITBeP/KY€ MpaBa, 0 BUILIMBAIOTh, 30Kpe-
Ma, i3 3araJbHUX IS Aep’kKaB-uleHiB KOHCTUTYIIMHMUX TpaauIiin i MiXHapogHMx 3000B'd3aHb, a TakKoX 3
€BpomerichKol KOHBEHIIiT PO 3aXMCT IpaB JIIOAWHN Ta OCHOBOIIOIOXHMX cBoOOf (€BpomerichKoi KOHBEHIIil ITpo
3aXVICT TIpaB JIIOAVHM), i3 corlianbHMX XapTint, mpurHaTix CofozoM Ta Pamoio €por, a TaKoX i3 Cy/10BOi TTPaKTUKY
Cyny €spocorosy ta €ECITL

3 HaIoI TOYKM 30PY, BUPILIAJIbHMM [JI PO3BUTKY €BPOIIEVICEKOI eKOHOMIUHOI iHTerpauii BUCTyIae MPUHIIL
3aXVICTy PUHKOBOI €KOHOMIKM 3 MeTOI0 edeKTMBHOTO (PYHKITIOHYBaHHS BHYTPIIITHEOTO PUHKY. Y PuMchKOMY /10TO-
BOpi OyJTa BKITIOUeHa HOPMa, gKa CTajla CTPVDKHeM (popMyBaHHS BHYTPIIITHEOTO PUHKY, IO Jli€ Ha OCHOBi 10O6poco-
BiCHOT Ta HeBUMKPMBIIeHO1 KOHKypeHTIii. Y cT. 3(1) § g BusHawasocs, 1o ofHiero 3 minent Crisrosapucrtsa (HuHI Cotosy
- K.B.) € «cTBOpeHH: crcTeMy 3aTTO0KHIIX 3aXOIiB 1070 3a0e3edeHHs KOHKYPeHIIil Ha BHYTPIillTHbOMY PUHKY» [7].
[HmmmMMy cjroBaMu «pUHKOBa €KOHOMIKa» Ta «HeBMKPUBJIeHAa KOHKYPEHIIis» CTaloTh JBOMa OCHOBOIOJIOXKHWMIL eJle-
MenTamu cTpykrypu CroisroBapuctsa. ITpy yoMmy BapTo Big3HaumMTH, IIO JaHa HOPMa IIPOJOBXYE iCHyBaTH aX J0
ykimagaHHs JlicaboHcpkmx gorosopis 2007 poxy, axi HaOymm umaHOCTI 2009 poky. BigmosinmHo g0 HamonmsraHHS
Dpanii i3 mepertiky sapgans Corosy Oysia BUK/IIOUeHa 3a3HaveHa cTatTTs [8, 445]. OmHax 1 IOPMAMYHNI 3MICT 3aJI1-
LIMBCS He3MIiHHMI BigoBigHo 1o Hosoro ITpoTokony mo JPEC, axnui cneniaibHO OPUCBSIYEHNN TUTaHHIM KOHKY-
penttii. He sposyminmit cerc TpaHcdopmariil mie€i HOpMM, MOXIVBO Iie OyJI0 CyTO «ITOTMYIHMM PillIeHHsAM peartizo-
BaHMM 3a JI0IIOMOIOI0 IIepeHeCeHHs IOPUIMYHOI HOPMH 3 TeKCTY YCTaHOBYOIO IOFOBOPY [10 TEKCTY IPOTOKOILY, IOpU-
IWYHa CJla SKOTO € aHaJIOTiYHOIO0 3a HOpMYy morosopy» [9, 724]. HaTowmicTs B JlicaboHChKOMY 1OTOBOPI ITpO
€BPOCoIo3y y CT. 3 BUSHAETHCSA CTBOPEHHS BHY TPIIIHHOTO PUHKY Ha OCHOBI (hOpMyBaHHS CTaOITEHIMX ITiH, TiATpUMaH-
HSI BUICOKO KOHKYPEHTO3aTHOI COLiaJIbHOI PUHKOBOI €eKOHOMIKNA.

KonkypenTHa momiTnka €Bpocoio3y BUKOHYE POITh 3aXVCTy H00pOCcOBicHOI KOHKYpPeHIIil Bif HerrpaBOMipHMX
oOMeXkeHb Ta CTIOTBOPEHb, IO € BaKIMBUM YMHHUKOM TTO0YI0BY Ta epeKTUBHOTO (DYHKITIOHYBaHHS iHTerpOBaHOTO
BHYTPIIIHBOTO puHKY €Bpocoro3y. KoHKypeHTHa IIOJTHKA PO3IISHAETECA K iIHCTPYMEHT [JOCATHEeHHs BUCOKOrO
€KOHOMIYHOTO PO3BUTKY, MiIBUIIEHH KOHKYPEHTOCITPOMOKHOCTI BUPOOHWKIB CTIiBTOBAapMCTBa He TUTBKM Ha Tepu-
topii €C, a 11 Ha CBiTOBIN apeHi.

ITpyHOMI BigKpMTOI PUHKOBOI €KOHOMIKM 3 BIIbHOIO KOHKYPEHIII€I0 € OJHMM 3 OCHOB €KOHOMIUHOI CHCTeMM
€spocoro3y Ha mifcrasi ITporokosy Ta inmmx crarenn JJPEC. TTpy nboMy Ha BUKOHAHHS JOTPUMAaHHS JaHOIO IIPU-
HITMITYy HaJHaIliOHaTbHI iHCTUTY TN €BpOCOTO3y HaflijleHi BUKITIOYHMMY IIOBHOBaKeHH: B I1int cdpepi. Tak, 30xpema, CT.
3 IPEC BusHavae BUKITIOYHY KOMIIETEHIIifo €BPOCOIO3y Y BCTAHOBJIEHHI ITpaBMil KOHKYPeHIIil, HeoOXimamx misa
edexTMBHOTO (DYHKITIOHYBaHHS 7IOTO BHYTPIiIIHBOTO pUHKY €Bpocoro3y. Bapro mie pa3 mimkpecimTw, 1o i3 ceHCy
yCTaHOBYMX JOTOBOPiB BUIUIMBAE, IO TIOJIITMKA KOHKYPEHIIil Bi/lirpae IIPoBigHy poib y CTBOPEHHI Ta PYHKITIOHY-
BaHHi BHYTPIlIHbOIO PUHKY BiIIIOBiIHO 4O IPUHIIMILY BiIKPUTOI PMHKOBOI €KOHOMIKM 3 BUIBHOIO KOHKYPEeHIII€I0, 110
mpsmo Bimobpaxero y cr. 119 [I®EC. OcHoBOIO BHYTPIMIHBOTO pUHKY CBPOCOIO3Y € MOXIMBICTE cy0’eKTiB rocrmosma-
proBaHHS 3MaraTycs Ha piBHMX ymoBax. ITosmiTiKa KOHKypeHIlil 3a0e3medye KOHKYPeHTHY ITOBeIiHKY MiIITpueMCTB
i 3axmIIIae iHTepecy CIIoXXMBaviB, YMOKITMBIIIOIOUY BUPOOIEHHS TOBapiB Ta MOCTYT Ha AKiCHOMY piBHI.

3a CBO€IO CYTTIO MPpaBo Ha J0OPOCOBICHY KOHKYPEHIIiI0 Mae K eKOHOMIUHMI, TaK i COITiaJTbHMUI acTeKT. 3 eKo-
HOMIYHOT TOUKM 30PY IPpaBo Ha He BUKPUBIIEHY (H0OpOCOBiCHY) KOHKYPEeHIIifo MafoTh Cy®’eKTH rocriofiapioBaHH:. 3
IThOTO BUITITMBAIOTh OCHOBHI 3a00pOHM 1X aHTMMOHOIIOIBHOT TTOBEIIHKM, 110 BUCBiTIeHi y cT.cT. 101 Ta 102 JPEC.
[TpaBoM Ha TOOPOCOBiCHY KOHKYPEHIIiIo HajliIeHi i lep>kaBy, Ki B CBOEMY IIPaBOBOMY PerysIiOBaHHI yTPUMYIOTECS



YkpaiHCcbkuii yaconuc MixHapoaHoro npaesa 2013
m Cneusunyck: Mpaga NOAUHY

Bifl HaJaHH HeIIpaBOMipHMX TIepeBar MeBHUM Cy0 €KTaM Ui BUPOOHMIITBAM, IO BUKPUBIIIOIOTH UM 3aTPOXYIOTH
BUKPUBJIEHHIO KOHKypeHIil. Taki aii gep>kap-wieHiB BM3HAIOTLCS HeCYMIiCHMMMU i3 BHYTPIlIHIM PUHKOM BifIIOBiTHO
mo cr.107 IPEC. [lle ogymH acneKT CTOCYEThCs 30008 A3aHH HaIliOHAIBHIX MOHOIIONI y 3a0es3IedeHH] yCyHeHHs
Oymp-aKOi AVCKpUMIHAIIii, 10 TIpsiMo Tieperdauero y ct. 37 JPEC.

CorriaTbHMTI acIieKT ITpaBa Ha JT00POCOBiCHYy KOHKYPEHIIiIo BioOpaXkaeTbCs B ITpaBi CIIOXMBaYiB OTPUMYBaTH
CTIpaBeIIVBi BUTOMIM Ha BHYTPIIITHLOMY PUHKY IIUISIXOM TTepebyBaHHS y PiBHUX yMOBax JOCTYITy 710 PMHKY TOBapiB
Ta/uu mocryT. [171s 3a0e3meveHHs JOOPOCOBICHOT KOHKYPeHTIil cy0’eKTV TocITofiapioBaHHs MafoTh 37IiICHIOBATH IIpa-
BOMIipHI CITpaBeqyIMBi 3aX0IM IS 3aTydeHHs CTIOKMBadiB, a CIIOXXWBadi MalOTh IIPaBO OTPUMYyBATV BUTOMM 3 0oOpo-
COBiCHOT KOHKYpeHTHOI 60poTn6m. Taxuir cortiomoriaamit mifxin 6ys migTpuManuii cymgosoro npakTukoo. Cyg €Cy
cBoeMy pitterHi y crrpasi GlaxoSmithKline [10] 3a3mauns, o meTtoro ct. 101 (11.1) APEC € 3amobiraHHs miampremMcTs
Bif 71iv1, AIKi © 3HVDKyBanm moOpoOyT KiHITeBOTO CIIOXMBadYa.

XapTist mpo ocHOBHI IpaBa, sIKa BiATIOBiAHO 10 JlicaDOHCHKOTO TOTOBOPY, CTa€ OTHMM 3 OCHOBOTIOIIOXKHMX JTOKY-
MeHTiB €BpOCOIO3Y i OTpMMYE IOPUANYHY CUITY TiATBePKY€e TaKMiA COITiaTbHIIT BUMIp MpaBa Ha T00pOoCcoBicHy KOH-
Kypentiifo. Crarts 38 Xaprii 3a3Hauae, 1m0 «y momitutli Coro3y 3abe3mneuyeThest BUCOKMIT PiBeHb 3aXVCTY CITOXKMBadiB».
Lle o3nauae, 110 OfgHi€IO 3 il KOHKYPEHTHOI HOITHKNM €BPOCOIO3y € 3aXMCT IIpaB CII0XKMBaYiB.

3 MeTOTO0 JOTPMMaHHS TIpaBa Ha J0OPOCOBICHY KOHKYpPeHITifo €BpoKoMicis 3abe3meuyeThCs BiIaJHUMIU BUKITIOU-
HUMM ToBHOBaXKeHHsMM. Kowmicig simmosimao mo PermamenTy 1/2003 [11] HamizeHa OIMMpoKMMY TTOBHOBaKeHHIMMY
IIIO7I0 OTPMMaHHS iHdopMariii, MpoBeleHHs pO3CIimyBaHH 71 BMHECeHHS BiAITOBITHMX 30008’ A3yBaIbHIMX PillIeHb.
Kowicist oTpmmarta mpaBo HaxkmagaTy MTpadHi CaHKIIil, SKi BUPaXOBYIOTBCS 3 PO3PaXyHKY CYMU, IO CTAHOBUTD 10
10% piunoro obopoty minmpuemcTs. ITpu 11b0My BOHa JOCUTH aKTMBHO KOPUCTYETHCS ITMMHU ITpaBaMU Ta HaKJTafae
mTpadu Ha MiUTBVIOHM Ta MiTbapau €spo [12]. OnHax, Oymp-ske pimeHHS €BPOKOMIciT MOXe TI/IIATaTN OCKapKeH-
HIO Ha IifICTaBi cyoBoro posmiany Ha mifgcrasi cr. 263 JADEC. ITpu npomy Cynm €Bpocoro3y BIIpasi He TijIbKM Bigmi-
HUTY BiZITTOBiZTHe pillleHHs, a 71 3MiHUTK PO3Mip MITpadHMX caHKIIiN 3TifgHo cT. 264 [JPCC. Onnax, Cymom €C byrto
BCTaHOBJIEHO, IO BiH Ma€ IMPOBECT «BCEOCSDKHMI OTIsAy, ITposeeHoro Kowmiciero aHarisy /y1s Toro, mob mepeKoHa-
TUCS, MO (PaKT 3TOBXMBAHHS ITOBHOBaKeHHAMM OyB BifICyTHIN, 1m0 dpakTy Oy wiTko chopmyrposani (Komiciero -
K.B.) i o me Oys10 ABHOI TOMWIIKM B OIiHII InX ¢akTis...» [13]. Iammmu crroBaMm mpaBo Ha JOOPOCOBICHY KOHKY-
peHirifo 3 000X MO3MIIIN (K 3 eKOHOMI9HOTO, TaK ¥ 3 COIiaJTbHOTO) 3a0e3MeuyeThCs He TUTBKY BJIa/THUMU TTOBHOBA-
xerusMy Kowicii, a 71 cymosumy MexaHisMamy. BusHagamsHvMM 17151 3a0e31meueHHs ITpaBa Ha T00poCcoBicHy KOHKY-
PpeHIiifo depes mpu3My 3a00POHV aHTMMOHOIIONTFHOT TIOBEIiHKY Ha PUHKY € TIOBHOBaKeHHs Kowmicii (BigmosigHo 10
PernmamenTy 1/2003) Ta po3mosciomkeHHs opucavkiiii Cymy €Bpocoio3y Ha ITO30BM Bif Pi3WTHIMX Ta IOPUIANIHMX 0Ci0
IIIOTTIO aKTiB, B AKMX BOHU € aj[pecaTaMM UM gKi IIpsiMo Ta Oe3rmocepeslHhO CTOCYIOThCA X (BimmoBigHoO 110 ¢T.263 ab63. 4
ADCEC). TIpn 1mpoMy CTifT 3a3HaYMTH, IO Mavpke B ycix cmpasax Cymy €Bpocorosy, siKi cTOCyBammcs TOPYIIeHHs
cy0’exTamMM ITpaBIT KOHKYPEHIIii, TMTaHHs 3aXVICTY TTpaB JIIOAVHY BiIXMIISUTOCH (SK HaIlpuKiaf, y crpasi Pioneer [14].

Ane nounnatroun 3 2000-x poKiB posIb 3aXMUCTy Opas JIOAVHU Iif, yac peaiiszanii Komiciero cBoix BIaJHMX HOBHO-
BakeHb 3pocita, a B 2011 porri €BpomnerchKuii Cy/1 3 TIpaB JIIOIMHY PO3ITITHYB CIIpaBy B cdepi HOPYIIeHHs MpaBuil
KOHKYPEeHIIII.

Y 3B’a3Ky 3 Tum, mo €Bpocoio3 BU3HAaYaE Ta BKJIIOYAE B CBOIO ITPaBOBY CHUCTeMy IIpaBa, Iepemdadeni
C€BPpOITeTIChKOI0 KOHBEHIII€I0 PO 3aXVCT IIpaB JIIOAWHYM, BUHMKAE TUTaHHS MO0 MexaHi3MiB 1x 3abesreueHHs.
[aTIIVIMM CTTOBaMM1, BUHWMKAE MTpaKTWYHe IMTaHHS IOJI0 CTIiBBiIHOIIeHHIM 3aXVICTy KOHKYPeHITil Ha pyHKY Ta JO0TpH-
MaHHAM npas jaoauan. Lle cTocyeTbed TaKoXX OUTaHHS JOTPUMAaHHS OpaB JIOAMHM 11, Jac 3aincHenHs KoMiciero
TTOBHOBaXeHb ITIO/T0 KOHTPOJIIO 3a TOTPMMaHHAM IPaBWI KOHKYPeHITil, 30KpeMa TIiJl Jac MpoBeleHHs PO3CiTigyBaH-
ns1 Kowiciero.

[aTIVIMm cTToBaMM, TIOCTae MUTaHHS un Oyfe minmagaTy i fopucavkiiito €CITT cmpasy Tpo MOPYIIeHH ITpa-
BWI KOHKypeHIIil. Tak, cT. 6 €BponericbKoi KOHBEHIIil IIPO 3aXMCT [IpaB JIAVHN BU3HaYa€ IIPaBo Ha CIIpaBeljINBUIL
i Ty OmmigHMIT o3I CrIpaBy YIIPOAOBX PO3YMHOTO CTPOKY UM TO ITMBIIBHOTO UM TO KPMMiHAIBHOTO BITPOBaKeH-
. ITpu mipoMy gaHa cTaTTS Bigmosifgae cT.47 (a63.2) XapTil €B8pocorosy mpo 0CHOBHI ITpaBa, fKa BU3Hada€ IIpaBo Ha
edexTMBHI 3ac00M MPaBOBOTO 3aXNCTy i Ha JOCTYII 10 HEYTIepemKeHOTO CYyIy.

He pusisavics Ha Te, 110 B Permamenti 1/2003 BcTarosiieHo, mio mTpadHi caHKIIT He € KpUMiHaIBHOIO Bi/ITIOBI-
JIaJIbHICTIO, Cy[I0Ba IPaKTMKa Ma€ Jello BiIMiHHY IO3MLi0 3 mporo mnpusoay. Y pimenni €CIUI y copasi Société
Stenuit v. France [15] 6ys mpoanatizosanmy mrpad, HaKIageHNU I BilITOBiIHO 10 HaIliOHAJTBHOTO 3aKOHY ITPO KOH-
Kypentifo. TyT BiH OyB PO3ITIIHYTUVI B CBIiT/Ii KPMMIHaIBLHOTO XapaKTepy y 3B'S3KY i3 caMOIo IPUPOA0I0 HallioHaIb-
HOTO 3aKOHY PO KOHKypeHIIifo dpaHIIii, MeTOI0 SKOTO € 3aXWCT BiTbHOI KOHKYpPeHIIil Ha (ppaHIly3pKOMy PUHKY,
TOOTO 3araIbHi iHTepecy CyCHinibCTBa, 5IKi, K MPaBuiIo, € OXOPOHIOBaHVIMY KPUMiHaTEHVM 3aKOoHOM. B pimmenni Cymy
€Bpocorosy y crrpasi KME Germany and others v. Commission 6ys1o BcTaHOBIeHO, 1110 pirmenHs Kowmicit mmogo maksia-
neHHs mTpady B cdepi KOHKYPeHIIil TTOB'g3aHe 3 «KpUMiHaJIbHMM 0OBMHYBaUeHHsIM» B ITirsax cTarTi 6 (1) [16]. Kpim
TOTO, TOOpe BimmoMo, 1110 B ¢BiTyIi CT. 6 (1) €BporericbKol KOHBEHIIiT, TPV BU3HaUeHHi «KPUMiHaTbHOTO OOBMHYBadYeH-
Hs1» CyJ1 TOBMHeH Oy Ty He TUTHKY He3asTeXXHMM i 0e3cTOpOoHHIM, ajle TaKOX ITOBVHEH MaTy ITOBHY IOPVICAVKITIIO PO3T-
JAAATY Ta BUPINIyBaTV BCi MMTaHHSA (PaKTy i IpaBa, IO CTOCYIOThCS CIIOPY, KUV BiH posmiamae [17].



Crpasa €CITT y crrpasi Menarini [18] mie pa3 migTBepavIa MOXKIMBICTE 3aCTOCYBaHHS CT. 6 €BPOTIETICHKOT KOH-
BEeHIIiT ITPO 3axWCT TIpaB JIIOJIVHIY [I0 CITPaB, TTOB sI3aHMX 3 3aXVICTOM KOHKypeHIlii B €spori. [Tpu ripoMy 3aximHa gok-
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TPpVHa BIIeBHEHO 3asIBJIsl€, IO 115 CIpaBa Jajia IOIITOBX 10 MOXJIMBUX Hofaibimx 38epHens 1o €CIJT y cpasax mmpo
TIOPYIIIeHHsT HOpM KOHKY peHTTil [19-22]. OgHak, Ha ITepcIIeKTHBY TTOCTaE ITe OffHe PUTOPWYHEe IIMTaHH CTOCOBHO Bifl-
nosigHocTi posmisany crpas Cymom €Bpocoro3y y BiAIIOBIIHOCTI 40 cT. 6 €BponericbKol KOHBEHIIil PO 3aXMCT IIpaB
moavHn. BignosigHo fo cr.. 6 JA€C Coros npueaHaeThbes 10 €BpoIericbKoi KOHBEHIIis PO 3aXuCT Ipas jiroanan. Le
OpUeIHAHHS BIIKPUE MOXIIMBICTD [IJIsL TUX, XTO CTBEPKYE, 10 VOO IIpaBa BiAoOBiAHO 10 €BpOonernchbKol KOHBeHLIT
TIPO 3aXVICT IIpaB JIIOAWHMY, Oym mopyiieHi 3 60Ky €spoxowmicii, abo Cymy €Bpocoro3y iz 9ac posIIsay HUM pillleHb
Kowmicit, 3actocysatn mexanism €CITL [Ipouec npuennanns €8pocorosy go €BporericbKoi KOHBeHIIil TpuBae i came
yroga Mpo MpUEAHAHHS Ma€ TOCTaBUTH KPamKy Y YMCIeHHUX MOXXIIVBUX 3BepHEHHSX OO MOPYIIeHHs CT. 6

€spomnericekoi KoHseHitii o €CITL
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Summary

Study of economic stability for the internal market through the prism of the right to fair competition in the EU
is not quite new, but the doctrine is not characterized by a variety of views in this area. Human rights lawyers do
not usually worry much about the technicalities of European antitrust law. Likewise, competition lawyers rarely take
the time to stay abreast of the case-law from Strasbourg. But occasionally the two fields meet. The study of the
European Court of Human Rights (ECHR) in the protection of the right to a fair trial, including the cases of violation
of competition & the interface between human rights & competition law is getting extraordinary practical importance.

The notion of «freedom to compete» was established in ordoliberalism theories, that was introduced through the
main goal of competition - to increase social welfare. Defining competition as a necessary element of a functioning
market economy is worth noting that it should be based on the basic principles, values and freedoms. In the Treaty
on European Union (TEU), a new category of «values» among which we should pay attention to equality and human
rights. Then there were formed and developed by the EU Court practice the basic principles of EU law, the focus of
which is the principle of the protection of human rights and freedoms in accordance with Art. 6 TEU and Art. 16 TFEU.
The preamble of the Charter of Fundamental Rights states that the EU reaffirms the rights arising in particular from
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the general to the Member States the constitutional traditions and international obligations, as well as the European
Convention on Human Rights and Fundamental Freedoms (European Convention on Human Rights), from social
charters adopted by the Union and the Council of Europe, as well as the jurisprudence of the EU Court and ECHR.

The right to fair competition has both economic and social aspects. From an economic perspective, the right to
not distorted (fair) competition has entities & undertakings. It follows the basic prohibition of antitrust behavior cov-
ered in Articles 101 and 102 TFEU. The right to fair competition and endowed states that in its legal regulation refrain
from giving undue advantage to certain subjects or industries, which distorts or threatens to distort competition. Such
actions of the Member States recognized incompatible with the internal market under st.107 TFEU. The social aspect
of the right to fair competition shows consumers the right to receive fair benefits to the domestic market by staying
in the equal access to the goods and / or services. To ensure fair competition entities have to make legitimate fair
measures to attract consumers, and consumers have the right to benefit from fair competition.

Due to the fact that the EU defines and includes its legal system rights under the European Convention on
Human Rights, the question arises as to the mechanisms of their implementation. In other words, there is the prac-
tical question of value competition in the market and human rights. This also applies to the issue of human rights
during the Commission powers to enforcement of the competition rules, in particular during the investigation by the
Commission. The main provisions of the Convention relevant in the context of EU antitrust enforcement are Article
6 (right to a fair trial), Article 7 (no punishment without law), Article 8 (right to respect for private life), Article 13
(right to an effective remedy) and Article 4 of Protocol No 7 to the Convention (right not to be tried or punished twice).

The very bright example of such correlation is the Menarini case. The decision of the ECHR of September 27, 2011,
confirmed that the procedure against Menarini in the Italian jurisdiction had a «criminal nature» for the purpose of
Article 6 of the Convention. This case demonstrates the immediate relevance of fundamental rights to EU competi-
tion law enforcement. The «Menarini» ruling of the European Court of Human Rights paves the road to a material
and significant enhancement of a company's rights of defense in antitrust cases based on Article 6 of the Convention
and on the respective seminal case-law of the European Court of Human Rights which materializes in a detailed man-
ner the principles associated with the due process of law.



NpakTuka €EBponenicbkoro cyay 3 npas NOAUHU

Mwupocnasa AHTOHOBUY

ITistoTHi pieHHa €BPOIIETICEKOIO
CyZy 3 IIpaB JIFOOVIHV 110 CTaTTi 3
€BpOIIeVICbKOI KOHBEHIIIT:
IIOPIBHSJIBHWI acIIeKT.

Y cTaTTi NnpoaHanizoBaHo gBa
NiNIOTHI piLueHHa EBpoNencbKoro
cyany 3 npas nioauHu «in strict
sense» LWoA0 NOPYLUEHHS cTaTTi 3
€BponencbKoi KOHBEHLT Npo
3axuMCT npas JII0ANHN Ta OCHOBOMO-
NoXHMx ceodop npotu Pocii Ta
npotu ITanii. 3po6a1eH0 BUCHOBKU
wono BusieneHnx Cyoom CTpyKTyp-
HUX Ta CUCTEMHUX Npobnem,
3anponoHOBaHMX HUM 3acobiB
npaBoOBOro 3axMCTy Ta HAaCnNiaKis
MPUAHATTS LUX NiINOTHUX PilLEeHb
Ans noAibHUX cnpae, Lo 3Haxo-

The article deals with pilot judg-
ments of the European Court of
Human Rights (hereinafter -
ECtHR) in the strict sense on viola-
tion of article 3 of the European
Convention on Human Rights
(hereinafter - ECHR) in which in
accordance with rule 61 § 3 of the
Rules of the Court it is identified in
the operative provisions of the
judgment both the nature of the
structural or systemic problem or
other dysfunction and the type of
remedial measures that the state

concerned must adopt at the
domestic level.

AaTbes Ha po3rnaai Cyay.

ITimoTHi pimenHs €BportericbKoro cyAy 3 mpas moanau (Hagari - €CITT) sk meTop imenTudikariii Ta BupimeH-
HsI CTPYKTYPHUX Ipo0IIeM o0 MOpYIIeHb IIpaB JIIOAVHM Y CITpaBaX, sSIKi TTOBTOPIOIOTECA ITPOTH OaraThox KpalH -
cTOpiH €BpOIerICbKOI KOHBEHIIIT IIPO 3aXVCT IIpaB JIIOAMHN Ta OCHOBOIIOJIOXHMX cBobor (Hagaii — €KITT), mepenba-
ueni B PermamenTi €CITJT [1]. Xou mepire mitoTHe pirteHHs 110 cripasi Broniowski v. Poland Oyro mpuviaare e 2004
POKy IIIOfIO TIOPYIIeHHs ITpaBa BJIaCHOCTI Ha 3eMJTio, sgKe TopKaiochk moHazd 80000 moment [2], 11i pimenns mpomo-
BXXYIOTB 3aJIMIIATICE Y 1IeHTpi yBaru mociigamkis mpasa €KITJT ta opucTiB-TipakTHKiB. 3 ogHOTO GOKY, TPOTH [Ied-
Kmx KpalH - cropia €KITT Bxxe IpuiTHATO 110 JIeKiTbKa IMJIOTHMX pintes 3a pisavvm cratTsvu €KITT, 3 iammoro 60xy,
10 JeKiJIbKa IJIOTHMUX pillleHb TpumHATO 1o okpeMux crarrsax €KITT nporu pisHux xpain. [lopiBHsuibHM aHati3
MJTOTHMX PillleHb IO0/I0 OKpeMuX KpalH OyB ITpeIMeToM JeKiTbKOX JOoCTimKeHb [3; 4], omHak 1ikaBumM Oy/ie mpose-
JleHHsI IIOPiBHAJIBHOIO SO KeHHs nitoTHMX pimens €ECITI no okpemunx crarrsax €KIIJI, sokpema, o crarri 3, sika
BXOZIWTBH B UNCIIO CTaTew, MO0 MOPYIIeHHs KX HaIXOAUTh Harbinbre spepHens no CCITT.

Meroro manoi cTaTTi € aHasi3 mimoramx pimens €CITI mmo craTri 3 €KITT momo Hemoackkoro abo Takoro, 1o
TIPUHIDKYE TiTHICTh, TOBOKEHHS 3 YB sA3HeHMMN. 30KpeMa, TOPiBHIOBaTMMYThCS CTPYKTYPHI ITpobeMus; 3axomu,
SIK1 6ym/1 sanpononosani €CITT y mux NTOTHMX PillleHHsAX ypaaaM Aep Kas s iX iMIIeMeHTalil; Ta HacJiaKM IIX
OUIOTHMX PillleHb IS CXOXMX cKapr, noganmx go €CIITL

Binmmosigmo mo mpasuma 61 «[Ipomenypa minoranx pimens» Permamenty €CIIJI, skumM Oyi1o IOTTOBHEHO
PermamenT B 2011 p., «the Court may initiate a pilot-judgment procedure and adopt a pilot judgment where the facts
of an application reveal in the Contracting party concerned the existence of a structural or a systemic problem or other
similar dysfunction which has given rise or may give rise to similar applications». 3rigto 3 § 3 mpaswia 61, «the Court
shall in the pilot judgment identify both the nature of the structural or systemic problem or other dysfunction as well
as the type of remedial measures which the Contracting Party concerned is required to take at the domestic level by
virtue of the operative provisions of the judgment» [1]. Taxy mporiegypy ITOTHIX pillleHb TTOPiBHIOIOTH 3i CIIpaBa-
MW, IO CTaHOBJIATh 3HAYHMM CYCIIIBHMI iHTepec - «class actions», OCKiIIBKY TIOTHI pillIeHHs € 3ac000M BUpiIIeH-
HsI BeJTMKOI TPy ieHTMYIHMX CIIpaB, AKi BUHMKAIOTD 3 OJHi€l cricTeMHOI ITpobiemu [5].

€CITI npunHsB ABa IJIOTHMX PillleHHs OO IIOPYIIeHHs «in strict sense» craTtTi 3 €KIJI, y sIKmx BigIoBigHO
7o § 3 mpaBmrIa 61 B pe3oIOTUBHIN YacTuHI pimenns (in the operative provisions - the conclusion) BkasyeTbcs Ha
TIPVPOJTY CUCTeMHOT TTpobsIeM™ i Ha BUJI 3aX0fIiB ITpaBoBoro 3axucTy (the type of remedial measures), saxi matoTs OyTH

V]IK 341.231.14:342.7](4) AHTOHOBWY Mupocnaea MuxaiinieHa,
TIOKTOp ITpaBa, JIOIeHT, 3aBidyBauka Kadeapy Mi>KHapPOHOTO ITpaBa

© M. AHToHOBMY, 2013 HamionaneHoro yHisepcurety «KneBo-MormisHcbKa akamemis».
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BXWTI BifIITOBimHOIO AepXaBoio. B 11isiomy, Oysto GinbIme crrpaBs, y AKMX BKa3yBajIoCh Ha CUCTeMHY ITpoOsieMy 3TimHo
3i craTTero 3 €KITT i Ha HeOOXiAHICTD BXWMTTS BiNIOBIMHMX 3aX0/IiB, OTHAK y MOTMBYBAJIbHIT YacTUHI pirmeHHd (in
Court’s reasoning).

CCITI mpwrrHAB /1Ba MIOTHI pimeHHs «in strict sense» y cipasax Ananyev and Others v. Russia y ciuni 2012 p. Ta
Torreggianni and Others v. Italy y ciumi 2013 p. B 0Gox pimreHHsX BKa3yBaJIoCh Ha CHUCTeMHe MOPYIIeHHs CTaTTi 3
€KIIT, a came, yMOB yTpMMaHHS y MICIISIX JTOCYIOBOTO VB sSI3HeHH:. BrsHaroun HeMUHYUICTD /10 TIeBHOT MipM CTpax-
TlaHb i TPUHVDKeHBb B KOHTEKCTi Oy 1b-sikoro mo3dasienHs Bosti, CCITJT pos’sicams, 110 BimmosigHo mo crarti 3 €KIIJ,
Tlep>kaBu 30008’ s13aHi 3a6e31meun T, 106 ocoba yTpuMyBaIack B yMoBax, siki Oy 6 cyMiCHVMM 3 TIOBAro¥o /10 JTIO/ICh-
Kof TifHoCTi, 106 c11ocib i MeTo 3acTOCyBaHHS ITHOTO 3aXOAy He TingaBaim ii CTpecoBi Takoro piBHs, kw1 Ou TIepe-
BUINyBaB HEMWHYYMUY PiBeHb CTpaXJaHb B yMOBax yTpUMaHHS, i mo0 3 BpaXyBaHHSM HPaKTUYIHUX BUMOT
yB’sI3HeHH: 1i 300poB’a Ta Omaromomnywds Oynmm agekBaTHO 3abesmederi. OOToBopioloUM MpodIeMy TepertoBHeHH:
Mictip yrpumanng, CCITJT 3asHaums, M0 HaJaHHS MEHI HiK TPhoX KBaJlpaTHVX MeTPIiB IITONIi [I7Is YB A3HEHOTo 3aB-
Koy posrisganock Cygoum gk nopymenHs crarrti 3 €KITTL

IMomo Pocii, BKa3syBasIoch Ha FOCTPy HecTady 0COOMCTOTO IIPOCTOPY B KaMepax TIOIIepeTHbOTO VB I3HeHH:, Opak
CTIAJTBHVIX MiCITh, 0OMEXXeHUT TOCTYTI /IO CBiTia Ta cBiXkoro mosiTps Tormro [6]. €CIT/I BkasaB Ha TPV KITIOYOBUX eJle-
MeHTM B MOpyIIeHHi MpaB AHaHBeBa i bamriposa momgo ymMoB yTpuMaHHS 3TimHO 3i cTaTTeo 3: a) KOXHOMY
yB’sI3HeHOMY TTOBMHHO OyTN HajlaHO OKpeMe cIiajibHe MicIie y KaMmepi; 0) KoXXeH yB s3HeHWT TOBMHEH MaTu B CBOE-
My PO3IIOPSPKeHHI MPWHAVMHI TP KBafpaTHi MeTPM IUTOII; B) KaMepa Mae OyTw I0CTaTHBO BEIMKOIO, 100 yTpm-
MyBaHi MOTJIV BiTBHO pyXaTuch Mix mipemMeTamm Me6rtiB. Kpim Toro, €CITJT Bkaszas Ha Opax HaJIeXXHMX IPOTYIITHOK
(outdoor exercises), 110 po3TIISAAATIOCH K OOTSKyIoda 0OCTaBMHA B yMOBaX, KO 3asBHMKV CKap KMJIVICh Ha BifICyT-
HicTh cBOOONIM TIepecyBaHHs B KaMepax. bysto Takox 3a3HaueHo, 10 HeoOXiTHo 3abe3meunTy B KaMepax IpUpoIHe
CBITITO i OCTYII CBIXXOTO TIOBITPS, @ TaKOX Ha/IaTV YTPUMMaHVM HaJleXHi caHiTapHi Buronm [6].

B mimorHOMY pimmenHi 3a3Havasocs, mo nopyrieHHs Pociero crarti 3 i craTTi 13 (mpaBo Ha edpekTMBHMI 3acib mpa-
Bosoro 3axvcty) €KIIJI 6ymo sussiero Cymgom y 6imert sk 80-tu pirmerHsx mpotn Pocii, mouvmaroum 3 2002 p., i mie
noHap 250 anastoriuamx crpas npotu Pocii sraxommmck Ha posrani €CITI Ha yac IpUIMHATTS JAHOTO IJIOTHOTO
pimrerss. Ha ocrosi rieoro €CITJT mocTaHoBMB, 110 Hea/leKBaTHI YMOBY ITOTIEPeIHBOTO YTPUMaHHS OyITi CICTEMHOIO
npobiemoro B Pocii [6].

Y minoraHOMY pimmenni mopo ITasii 3a3Ha9aIock, 0 YMOBY YTPUMaHHS B 0araThoX iTamiichbKuX B’ I3HUIIAX Oy7n
HecyMmicHMMY 3i cTaTTeto 3 €KIIJ], a came TrepeTIOBHEHICTh B SI3HWUITH Majla CTPYKTYPHY i CHICTEMHY TIPUPOITY, OCKiITh-
KV CTajla pe3yiabTaToM TpuiHATTS [Ipem’ep MinicTpom Itamil mekmapariii mpo HamssudaarHM ctad y 2010 pori [7].
B minomy, mekisibka coTeHb 3BepHeHb IpoTu Itaii smaxopgmivcs Ha posmisaai €CITJT Ha yac HPUHATTS 1IHOTO MJIOT-
HOrO pillleHHs 0f0 nopyineHs crarri 3 €KITJL

Xou B 000X TIIOTHMX PillIeHHsIX KOHCTaTyBalIoCh TOpyIeHHs AepXasamy ctaTTi 3 €KITT momo HeBigmoBigHMX
YMOB YTPUMaHHS B MiCIIsIX TT030aBIeHHs BOJIi, OHaK 3aXOIy ITpaBoBOTO 3axucTy Ta Tepmiam, sxi €CITJT supimms
HaJaTV JJIs IX BOPOBaKeHHs, I 000X KpaiH BUABMINCH pisHMMM. Pocivickki opraHm BIagm y cIiBIpari 3
Kowmirerom minicTpis Pagy €spornv moBmHHI OyIm MpOTATOM ITeCTH MICAIIB 3 IHs, KOJIM IiJIOTHe PillleHHs CTajlo
OCTaTOYHVM, BIPOBAJIUTV IPEBEHTVBHI Ta KOMIIEHCATOPHI 3aX0/IM LIOI0 3BMHYBaveHb y mopyienHsx crarri 3 €KITJI,
BKa3aHUX y JaHOMYy pimreHHi. ITasmivicbkkomy ypsmy HamaBaBcs pik Biff aTy, KOJIM MiJIOTHE pilTeHHs HabyIo UMHHO-
CTi, M1 BXUTTS epeKTUBHMX HallioHaJIBHMX 3aXO/IiB IIPaBOBOTO 3axMCTy ab0 TaKmX 3axofiB, SKi Hamanu O afexsaT-
He i JOCTaTHE BiAIIKOAyBaHHS KON y BUIIAJKaX TTePeTIOBHEHHS B I3HUITb.

3acTocoBytoun mporieaypy mistoraoro pimterHs, €CITT nependaums y meTansx, SKMM anHOM Pocivicbkum ypsr
TIOBMHEH BMKOHYBATV PIiIlIeHHs i BUIIPaB/ISATH CUCTEMHI TTOPYIIIeHHs IIpaB JIIOIVHY B 3a3HaueHin cdepi. 30kpema,
Pocito 6y0 3000B’s13aH0 BXWUTV TaKMX 3aX0fIiB: IOKPAITATY YMOBY YTPVMAaHHS ITUTSIXOM 3HATTS TOBCTVIX PEITiTOK 3
BiKOH Kamep, 301IbIIIeHHs KiJTBKOCTI yTIIoBMX KabiH, BiJOKpeMIeHHs TyasleTiB y KaMepax TOIO; 3MiHUTW ITpaBoOBYy
6asy 110710 TIOTIepeTHBOTO YTPUMAaHHS, a TaKOX BiTIOBiTHI BiTHOCHHN i MPaKTUKy; BU3HAYMTY MaKCUMMaTbHY MiCT-
KiCTh KOYKHOI B’ I3HWITI [Is TToTIepeKeHH:I ITepeIToBHeHH:; 3a0e3eunTi JKepTBaM IIpaBo Ha ITOJJaHH: CKapr Ta OTP-
MaHH: KOMIIeHCallii 32 HeHaJIeXXHi YMOBY yTPUMaHHS B CJIAUMX 130/ TOpax.

B 06ox minotamx pimennsx €CITI inerTndikysas mepronpryanHy MeperroBHeHHs Y MICIISX TTOIepeTHbOTO
VB’ SI3HeHH: SIK HagMipHe BMKOPVUCTAaHHS i TPMBAJIiCTh JOCYA0BOTO yTPUMAaHHS ITif] BapToio 0e3 JoCTaTHiX Ha Te IIifI-
cras. €CITT 3a3Hau9MB, 1110 TT030aBIeHHS BOJIi IO CYJOBOTO PO3IJISY TMTOBUHHO OyTV BUHSATKOM, a He ITPaBVITOM.

Hacmigky mpuitHATTS MTOTHUX PillleHb o0 MOMi0HMX cIIpas, sKi 3Haxomyumch Ha posmrani €CITT, mms o6ox
KpaiH TaKOX BUSBWINCH pisHUMM. Y mitoTHOMY pimtenHi mopmo Pocit €CITT supimme He BigKIagaTy posIjs aHa-
JIOTiYHMX CKapr, sKi BXe Oyyim BusHaHI npuiHATHMMY 3a cTaTTeio 3 €KIIJI, a came, €CITT y mimotHOMY pirenHi
Ananyev and Others v. Russia 30008’ s3aB Pocito 3abesneunTy axHammByIIe BperymosadHs 250 cripas, sIKi 3HaX0u-
mmch Ha posriszi B €CITT, Bupomosx gsaHaarsaTy Micsaris. OTxe, Ha BimMiHy Bif 6araThox CBOIX MiJTOTHMX piIlTeHb,
C€CITJT ne BigKIaB pO3IIIA MOAIOHMX cripaB mpoTu Pocii, 1o BxXe Oyim BU3HaHI MPUMTHATHUMMY, «3aJIUIIA0YN 1X B
aKTVBHIV cTa/Iil K HeBUTiIHe HaragyBaHHs Pocii mpo HeoOXimHiCTE BUKOHAHHS TITOTHOTO pirmeHHs» [5].
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o x mo Itamii, €CITI y mimorHoMmy pimenni Torreggiani and Others v. Italy Bupimms, 1110 po3IIIds, cKapr, sIKi TOp-
KaJIVICh BUKITIOYHO TIEPETIOBHEHHS B iTaNiMIChKMX B A3HUIIAX, Oye MPpMU3yIMHEHO Ha OfWH PiK, ITPOTATOM SIKOTO
ITasivicbka Bj1a/ia IOBMHHA BXUTH BiIIIOBiIHI 3aX01 Ha HalliOHAJILHOMY PiBHI.

Ortxe, 3actocysannst €CITI npouenypu OUIOTHKUX pillleHb IIOA0 CKapT, SKi TOPKaOThCs MOPYIIeHb, 10 MaloTh
CMICTeMHUVI XapaKTep, CIIPsIMOBaHO Ha MigBuITeHHs edeKTnBHOCTI poboTtn Cymy i, IK CBiTUnTh TTpakTHKa, B Oi/TbITIo-
CTi BUIIA[KiB [ep>kaBy afeKBaTHO pearyroTh Ha Taki pimeHHs. ITpoeneHnii HOPiBHAIBHUM aHaIi3 IBOX IIJIOTHMX
pimmers €CITT o crarti 3 €KITT mpoTn Pocii i mpoTwm ITasmii, B pe30omoTHBHI YacTuHi SAKMX 0710 BKa3aHO Ha CHCTeM-
He TIOPYIIeHHs YMOB YTPUMaHH: B SI3HIB B MiCIISIX JOCY0BOTO T1030aB/IeHHs BOJIi, CBiTUMTD IIPO Te, IO He3BaXKaro-
1 Ha IOPYIIIeHHs OJTHOTO i TOTo X MaTepiangpHOTo mpasa €KITJI, icHyfoTs pi3Hi HartioHaIbHI 0COOIMBOCTI 3/AiTICHEeH-
He Ta 3axucTy 1mx mpas. CCITIT y cBoix miyToTHMX pilleHHsAX BKa3aB Ha HeOOXiTHICTb BXUTTS Pi3sHMUX 3aXOfIiB ITpaBo-
Boro 3axucty B Pocii Ta B ITajii i Haap pisHi TepMiHM 1)1 BUKOHAHHS UMX II10THMX pimens. €CITT takox 1o pis-
HOMY IIiiMIIoB A0 aHayioriunmx ckapr oporu Pocif ta Itasii, sxi smaxoguivcs Ha posmsaai Cyny. Binxiasmm Ha pik
posrisn cripas 1o craTTi 3 €KIUT mpoTu Itasmii, €CCITT Bupimms TpomoBXuTy o3Iy HofibHmx ckapr mpoTn Pocii.

LlixaByM IMTaHHAM 3aJIMITa€ThCS peakilid Aepkas Ha minoTHi pimenss €CIT, mo moTpebye okpemMoro gocTif-
JKeHHs. AJKe Ha OCHOBI TOTO, SIK Jep>KaBV BUKOHYIOTE ITIJIOTHI PillleHHs, MOXXHA TOBOPUTY PO e(PeKTMBHICTD ITiel
nporienypu. Ik HemmomasHo 3a3Hauns CCITJT, Takoi X MpoIieypy MJIOTHMX pillleHb Oyze TOTPUMaHO IPW PO3IIId-
ni monaz 8000 ckapr 1010 TIOPYIIIeHHs MpaBa Ha ITeHciiHe 3a0e3medeHHs B YTOpmWHI Ta B iHIIMX cIIpaBax ITOf0
CUCTEeMHMX MOpylLIeHb IIpas joauHu. Lle 1me pas migTeepkye BaXIJIMBICTh 3aCTOCYBaHHS HPOLeAyPY MIIOTHMX
pimens B nmpaxTini €CITL
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Summary

The article deals with pilot judgments of the European Court of Human Rights (hereinafter - ECtHR) in the strict
sense on violation of article 3 of the European Convention on Human Rights (hereinafter - ECHR) in which in accor-
dance with rule 61 § 3 of the Rules of the Court it is identified in the operative provisions of the judgment both the
nature of the structural or systemic problem or other dysfunction and the type of remedial measures that the state
concerned must adopt at the domestic level. In these two judgments: Ananyev and Others v. Russia (2012) and
Torreggiani and Others v. Italy (2013) the ECtHR decided that there was a recurring structural problem of inadequate
conditions of detention with dysfunction in the prison system at the root.

The author compares measures which were required by the ECtHR in these two cases. The Russian authorities
were to create in cooperation with the Committee of Ministers within six months from the date on which the judg-
ment became final a binding time frame for implementing preventive and compensatory measures in respect of vio-
lations of article 3 of the ECHR. The Italian authorities are to bring about the creation of an effective remedy capa-
ble of affording adequate and sufficient redress in cases of overcrowding in prison within one year from the date on
which the judgment became final.

The follow-up in these two cases also turned out to be different. While in the pilot judgment against Russia the
ECtHR has decided not to adjourn the examination of similar applications pending before it, in case against Italy the
ECtHR ruled that examination of applications dealing solely with overcrowding in Italian prisons would be adjourned
during that period pending the adoption by the domestic authorities of measures at national level.

The author comes to the conclusion that though a pilot-judgment procedure of the ECtHR in most cases turned
out to be successful, for determining the efficiency of this procedure the thorough research is needed of the imple-
mentation of both long- term initiatives and short-term measures adopted by states after pilot judgments of the
ECtHR against them.
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ITosuTnBHI 30008’ s13aHHA fIepKaBu
Ta IX PO3BUTOK Yy IIPaKTULI
CBPOIIeNCHKOTO Cy/1y 3 IIpaB
JIFOIVIHL.

Y cTatTi BUSHA4aI0TbCA OCHOBHI The doctrine of positive obligations
niaxoav [0 NPoGiemMn NO3UTUBHNX of the state makes the integral part
3060B’s13aHb AEPXXaBN y 3axifHin of the modern theory of human
IOPUCNPYAEHLIT; MPONOHYETLCA TX rights as well as international,
cy4acHe po3yMiHHS Ik CUCTeMM prima facie, European human
aKTUBHUX Aii1 (3axopAiB) Aepxasuy, rights law. The most substantial
CMPSIMOBaHMX Ha 3a6e3neyeHHs, concept of positive obligations is
3axuCT Ta CNPUSIHHA peanisadii developed by European court of
rnpas JII0AVNHU; BUSHAYAIOTLCH iX human right as the result of its
npaeosi niacTasn 3a KonseHuieo interpretation and application of
fpo 3axMCT Npas JIIOAUHN | OCHO- the Convention for the Protection
BOMOJIOXHMX CBOGOA; @ TAKOX BMO- of Human Rights and Fundamental
KPeMJIIoI0TECS PISHOBUAN Ta TEH- Freedoms and its Protocols.

OeHLIT PO3BUTKY MO3NTUBHUX
0060B’a3KiB AepXaBu y NpakTULi
€EBponercbKkoro cyay 3 rnpae
NIOAVHMN.

I'anna Xpucrosa

[oxTprHa TO3UTUBHUX 30008 d3aHb JIepkKaBy CKJIajla€ HeBix eMHy YacTMHY CydacHOI Teopil IpaB JIIOIVHY Ta
MiXXHapOHOTO, TlepeyciM eBpOITeicbKOTO IIpaBa y cdepi mpas moamHmu. Taki 3000B’sA3aHHS TO3BONAIOTH
HepeoCMUCIINTI MOJe/Ib B3a€MOIT JIIOAVHN Ta depXXaBy Y Cy4acHMUX LUMBUIL3ALiIHMX yMOBaX; BiIHAMTM CUCTeMHi
3B'SI3KM MDXK TTpaBaMy 0coOm Ta 0bcsAToM 71 XapaKTepoM 00O0B s3KiB fAep kaBul OO 1X peasTi3ariil; BCTAaHOBUTU MeXy
BiINOBiIAJIBHOCTI AepXXaBy y pasi ix mopylleHHs. BoHM 3aKiIalaloTh METOOJIOTIUHY OCHOBY aHajli3y Ta OLIHKM
Tlep>kaBHOTO MexaHi3My 3a0e3TedeHHs Ta 3aXVCTy OCHOBOTIOJIOXHVIX TTpaB JIIOIVWH.

B ocTanHi poku CTYITiHb PO3POOKY TOKTPYVHY TIO3UTHUBHYIX 30008’ I3aHb [IepKaBy B TalTy3i ITpaB JIFOMVMH TTi/THABCS
Ha gKiCHO HOBMV HayKOBU PiBeHb, ITPO IO CBimTuaTh MOHOTpadiuHi JoCTimkeHH: 3axXimamX (axiBIliB y Tanysi mpas
mopuHM [1, 2, 3, 4]. V Tom Xe Wac umciieHHi BiTUM3HSHI pO3pOOKM 3 IIpaB JIFOOVHN IIePeBaXHO OMMHAIOTH IO
3acagHMYy Tpobiemy. OfgHa 3 Tepmmx i 9u He €nHa CcIIpoba TEOPeTMYHOTO aHali3y JOKTPWHU TO3UTUBHMIX
30008 s13aHb Oyra 3minicHena C. B. Illesuykom [5]. BammByuM BHeCKOM y 11 PO3BUTOK CTaM OKpeMi JOCITiIKeHH:
MpOoBinHMX BiTUM3HAHMX daxiBIiis 3 MixkHaponHoro mpasa (M. B. Bypomencekoro, B. I'. Bytkesuua, JI. T I'ycerrrosa,
B. H. enmcosa, B. I. €siaToBa Ta in.). Crif TakoX Bim3HaunTH byHAaMeHTaIbHI TOCTIIKeHHS Y TaTy3i paB JIIOIHY,
y TOMY YMCJIi - I'PYHTOBHWI aHaJli3 IpaKTUKM €BPOIEVICHKOro CyAy 3 IIpaB JIIOAMHMU, 10 30iVICHIOIOTHCS
HamionanbHoo akagemiero IIpaBoBMX HayK YKpaiHu Ta i CTPYKTYpPHMMM Hifgposgiaamu, cepes akux - JIbBiBcbka
mabopaTopis TIpaB JTIOAMHM TIif, KepiBHUIITBOM akafemika PaGinoswda IT. M. OnHak, He TiTbKM JOKTpWHA, a 71 caM
TepMiH «IIO3UTMBHI 30008 A3aHHA HepXaBu» (Bif aHTII. positive obligations, duties) 3amuITaeThCs MaJIOBimOMMIM
BiITYM3HAHOMY ITPaBO3HABITIO, XOUa BiH BXOIMTH IO YCTaJIeHOTO KaTeropialbHOTO arapary CyJacHO1 JOpUCIIPYIeHIIii.

IMosuTuBHI 30008 A3aHHSA HepXaBW BUCTYIAOTh HEBil €MHOIO CKJTa/IOBOI0 MIXXHapOIHMX CTaHAApTiB IIpaB
JIIOMIVIHY, a X BUKOHAHHS CTa€ IIPeMeTOM PO3ITIsSAy MIKHapOIHYIX CYJIOBVIX UM «KBa3iCyIOBMX» yCTaHOB, TIepeyciM
€BPOIIEVICEKOTO CYAy 3 Iipas JiopuHm (0ati, Axujo He Bxasare inute — Cyoy). Henastexxna o0i3HaHICTB I110/10 OCHOBHIX
TIOKTPWH, SKMMU OIlepy€e €BpOIeVichbKe MpaBo, € OJHUM 3 BaroMmx (pakTopis, 10 00yMOBIIOE (PaKT BXOIKEHHS
Yxpainu mo kpaiH-iigepis 3a KiabKicTio 3BepHeHb I rpoMasH A0 Cyay CTOCOBHO IOPYILEHHs [Iep>KaBolo IIpas,
rapaHToBaHVx KOHBEHIII€I0 ITPO 3aXNMCT IIpaB JIFOAMHM i OCHOBOIIOJIOXKHMX cB00os Ta [TpoTokosis no Hel (0ai, Akujo
He Brasane inuie — Konbenyis). Y Tovi xe dac, 3akoHoM YKpailau «[Tpo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS TPaKTUK

VK 340.12: 342.72/.73 XPUCTOBA laHHa OnekcaHgpiBHa,

KaHIW/IaT IOPUAMYHNIX HayK, TOLeHT Kadeapn Teopii epxkapu i mpasa

Hanionanbnoro ynisepcurery «fOpuanana akagemis Ykpainm

imeni fIpociiaBa Mypiporo», mpoBigHMiT HayKoBu criispobitHrk Harrionasenor
© TI. XpucroBa , 2013 aKaJieMii IpaBoBMX HayK YKpaiHu.
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€spornericbkoro cyay 3 mpas jnogyHu» Big 23.02.2006 p. Ne 3477-1V npaxktuky Cyny BigHeceHO [10 IpkKepell IIpaBa
Yxpainn (crarts 17 3akoHy), iHIT akTV HalliloHaTBHOTO 3aKOHOAABCTBAa YKpaiHM pO3BMBAIOTH Ile 3acagHuUe
TIOJIOKeHHS (30KpeMa, 9acTuHa 2 ctaTTi 8, acTnHa 5 ctaTTi 9 KpmMinanbHOTO TTporiecyaabHOT0 KOfeKCy YKpalHu Bif
13.04.2012 p. Ne 4651-VI, wactuna 2 crarti 8 Kogexcy agminicrpatusHoro cygounHcrsa Ykpainm sig 06.07.2005 p. Ne
2747-1V Ta in.). lle o3Hadae, 110 KOHCTPYKITis MO3UTUBHMX 3000B’s3aHb depkaBV € JaCTMHOIO YKPaTHCHKOTO
TIPaBOTIOPAIIKY, IO OOYMOBITIOE aKTYaIbHICTD ii IPYHTOBHOTO JTOCTTi/KEHHS.

Orxe, MeTOIO TIi€l CTATTi BUCTYMa€e BU3HAUEHHS OCHOBHUX IINIXOiB /10 MTpobeMu MO3UTUBHUX 30008’ d3aHb
TIlep>KaBM y €BPOTIEVICHKINT IOPUCIIPY/IeHTIil, 3 iIcyBaHH X TTpaBOBUX TificTas 3a KoHBeHIIieto, a TakoXX BMOKpeMIIeHHS
Pi3HOBU/IB TIO3UTUBHMX 30008’ d3aHb, BU3HaHMX y TTpakTui Cymy.

BuToku mOoKTpMHM MO3UTMBHMX 3000B’d3aHb /Iep)KaBW 3yCTpidaroThcs BXe y pobotax Kimig XIX mowatky XX
cropiuus. Tak, aBTop Teopii comimapusmy J1. drori y cBoit poborti «KoHcTuTyIIiTHe ITpaBo. 3araibHa Teopis gepKapy»
(1908 p.) Buoxpemiioe okpeMmmtt migposin «[lTosuTnBHI 30008 A3aHHS TepXaBu», B AKOMY BKasye: «Kpim Toro, 1o
Iep>kaBa He MOXKe BUMHIOBATM II€BHMX [iV, € Iil, sIKi BOHa IIOBMHHA BUMHSTW; € IO3UTMBHI 30008 s13aHHS, SKi
TIOKJTa/JalOThCs Ha Hel; € 3aKOHM, SKi BOHa MOBMHHA BuasaTi» [6, c. 906-911]. Y HamOiIpIr 3araTpHOMY BUTTISII
TIO3UTMBHI 30008’ I3aHHS TlepedadaloTh aKTUBHI /il JepKaBy, CIIpsIMOBaHi Ha 3a0e3edeHHs, 3aXVCT Ta CIPUSHHS
PpeaJtizartii mpaB JTIOAVHY, TO/i K HeTaTMUBHI 30008’ I3aHHS /Iep>KaBy CITPSIMOBaHi Ta T yTpUMaHHS Bifl HOPYIIIeHb ITpaB
TOVHY, OyaB-IK1X POPM HelTpaBOMipHOTO BTpYUYaHH: y iX peastizariio.

Kracrana nibepanpHa JOKTpWHA MIpaB JTIOAMHY BUXO/VIIA 3 TOTO, ITI0 OCHOBOIIOJIOXKHI ITpaBa JIIOIVHY (ITpaBo Ha
XUTTS, 3a00poHa KaTyBaHHs, pabcTBa i MpMMyCOBOI ITpalli, IIpaBa Ha CBOOOIY Ta OCOOMCTY HeTOTOPKaHHICTh, Ha
IpMBaTHICTb, cBOOOMA YMKW, COBicTi i pesmirii, BupaXXeHHsd TOIIAAiB, 3i0pans Ta 00'emHannsa, 3abopoHa
TIVICKpUMIHAIII Ta OKpeMi iH.) € HeraTMBHMMN IIpaBaMM y TOMY CEHCi, IO OXOPOHSIOTh JIFOJIVHY Bif HebaXaHOTO
BTpydJaHH: 3 OOKy /epxXaBu y cdepy ix peasisarii. BinmosinHo, 11i mpaBa mepen6adaioTh HeraTMBHI 30008’ I3aHHS
TlepXXaBW Ta Ii areHTiB (IIpefICTaBHWKIB) yTPUMYyBaTHUCS Bif OyIb-IKMX MivI, CIPSMOBAHMX Ha iX TTOPYIIeHHs abo
He3aKOHHe oOMeXXeHHsI. Y CBOIO Uepry, TO3UTVBHI ITpaBa JIIOAMHY (ITpaBo Ha IIPaITio, BiITIOYMHOK, COIiaTbHMUT 3aXWCT,
OXOPOHY 3/I0POB’sl, TiMHMIT PiBeHb XXWUTTS Ta iHIII COITiayTbHi, eKOHOMIUHi Ta OKpeMi KyJIbTyPHi IIpaBa) TapaHTYIOTEC
TIO3UTVBHMMH 30008’ sI3aHHAMM Jep>kaBy, OCKITTBKM 1X peartizariisi HeMoxJBa Oe3 BifIIOBigHOI 3abe3medyBaTbHOT
TIisITEHOCTI 3 OOKY JIepKaBHWX iHCTUTYIIITL.

Y npyrin nonosuai XX CT. B €BpONENICHKil TEOPETUYHIN Ta IIPaKTUUHIN IPUCIPYAEHLIT IIOCTYIIOBO PO3BUBAETHC
Ta CTa€ JOMIHYIOUMM ITifXi/T, 3a SKVM TTO3UTWUBHI 30008’ I3aHHS Jlep>KaBy TTOMMPIOIOTHCS i Ha OCHOBOTIOIOXKHI ITpaBa.
Hambinpmr mosHo 11€71 minxin pospobmenust y mpaxkTuili Cyay B pe3ysibTaTi TIIyMadeHHs Ta 3aCTOCyBaHHS HWUM
Konpennii Ta niporokosis go Hel. Cyn HOCILOBHO PO3BMBAE MO3MULIIO IIOA0 HAABHOCTI Y Jep>XaBy IIO3UTUBHMX
30008 s13aHb 3a KOHBEHIII€I0 CTOCOBHO 3aKpiIsIEHVIX HEIO IIpaB JIFOOVHM i OCHOBOIIOJIOXKHMX CBOOOZ, SIKi ITlepeBakHO
HaJIeXaThb 4O KaTeropii «HeraTMBHMX»>.

Y Tomt wac, Ko HeraTWBHI 30008 A3aHHS [ep>kaBy, dKi IO CyTi BUMaraloTh Bifl Jep>kKaBy He BTPydJaTwuCs y
peaizaniio Ipas JIIOAVHM, IMIUIIIWUTHO 3aKjIajieHi B caMmoMy TekKcTi KoHBeHIIiI, IIbOro He MOXHa cKasaTu IIpo
mo3uTuBHI 30008 s13aHH:A. [Ipod. Mepinc (Merrills) B omHiv 3 mepmmx AMCKyCin 3 IOCTiMKyBaHOI TTpoOIeMaTUK
Bif3HaumB, 1m0 «KOHBEHIIisI B OCHOBHOMY 30CceperkeHa He Ha TOMY, ITIO fiepkKaBa ITOBMHHA poOWUTH, a Ha TOMY, III0
BOHA POOUTN He IOBUHHA; TOOTO, Ha 3000B'A3aHHsIX JepKaBM yTPUMYBATHC Bill BTpyJaHH: y IIpasa iHgusiga. Jvimre
TIeKilTbKa «BUHSATKOBVX» cTaTert KoHBeHIIiI ITpsiMO BMMaraioTh Bifl lepkaB «I1oCh 3po0uTi». ITpoTe, BUKOPMCTOBYIOUM
npuHIVm edextrsHOCTi, Cyz yXBaamB, IO HaBiTh BiHOCHO TX TosioxkeHb KoHBeHIIil, SKi SBHO He yTBOPIOIOTH
TO3UTMBHMX 30008 513aHb, IHOZI MO>Ke BUHMKATI 000B 30K «IisITV TIeBHUM YnHOM» [7, ¢. 102, 103]. JocnimHmK Br3HAB
caMe MPUHINT e(peKTMBHOCTI, TIiJT IKVM BiH PO3yMiB «3aco00V Ha/TaHH: ITOJIOKeHHSIM JOTOBOPY HaVOLIBIIT ITOBHOI Bary
(3HauyIIOCTi) Ta pe3yIbTaTMBHOCTI, CYMiCHUX 3 BXXVMBaHMMY (POPMYITIOBAHHIMM Ta iHITMMY TTOTOKEHHAMM TeKCTY,
Ta y TaKW¥ CIoci0, 1o KOXHIN 710T0 JacTHi MoXke OyTv HafaHe 3HaUeHHs» (IMB. TaKOX crpaBy «Mapkc mpoTu
berprii»), HaBa XX TMBIIIVIM IOPVIVMIHMM iHCTPYMEHTOM JI7IsS pPO3BUTKY TO3UTUBHMX 30008 a3aHb 3a Korsenrriero.

ITpod. ®ennman (Feldman), migTpumasm mosutiio mpod. Mepinca, cTocoBHO TOTO, IO OiNTBITCTL TTpaB 3a
KomseHnrriero € HeraTMBHMMM ITpaBaMy, a00 «IIpaBaMi Ha cBOOOIy Biff BTpyYaHHs», TaKOX Bi/I3Ha4MB, ITIO JIesKi 3
TIO3UTUBHUX 3000B’d3aHb UiTKO IeperbaueHo caMnM TekcToM KoHBeHTIil, aime «Oinpmr obmmpHM i MeHIT 9iTKO
BU3HAYEHWTI Psfl, TIO3UTUBHMX 30008’ d3aHb TepKapu Oyso BusHadeHo CyioM. 3a M0T0 OITiHKOTO, PYIIITTHOIO CHIION0,
o mocnpusiia po3suTKy CymoMm 30008 s3aHb epykaBy, BUCTYTIae «IMHaMiuHa iHTepmperartia Konsentii y cBiTmi
3MIiHIOBaHMX COIiaTbHMX i MOpPaTbHMUX ITepelyMoB». Pe3ynpTaToM IBOTO € «OiThIn mmpoki 30008 da3aHH, 1110
HaKJIaJIaloThCA Ha JIepyKaBy, HiX Ti, SIKi ofIpa3y X OUeBUMIHI IIpY ITOBepXHEeBOMY IIpOYMTaHHi TeKcTy» [8, c. 53, 54].

OrXe, HOKTpWMHa TO3UTUBHMX 30008’ I3aHb MPU3BOAMTE 0 PO3IIMPEHHs BUMOT 0 AisIbHOCTI AepXasu y cdepi
peasmizarii monoxens KoHBeHIIil, mo oOyMoBiioe HeoOXigHICTh BU3HAaUYeHHS IX ITpaBOBUX ITificTaB. 1o TOI0OXeHb
KomBsenTtril, siki mpsMo BKa3yIOTh Ha OKpeMi HO3UTMBHI 30008’ 13aHHs, HaJleXXaTh 30KpeMa, TIOJIOKeHHS IITOI0 OXOPOHW
3aKOHOM IIpaBa KOXKHOTO Ha XWUTT4 (cTaTTs 2 KoHBeHIii), momo 3abe3medeHHs yMOB Y MiCITsIX T030aBIeHHs BOTi, SIKi
He MOXYTbh OyTu Hemoachkumy (cTarTs 3 KoHBeHIIil), momo HagaHHS B OKpeMUX BuIlafax 0e30mtaTHOI mpaBoBoi
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JIOTIOMOT™ Ta 3a0e3meueHHs Oe30IIaTHOTO MepeKIazy Y KOHTeKCTi ITpaBa Ha CITpaBeyIvBuii ¢y, (ctaTTs 6 KorseHttii),
OO TIPOBeIeHHs BimbHMX BUOOpiB (cTarTs 3 Ieproro mporokomy mo KonBentrit).

3arajgpHOIO0 IOPUAMYHOIO MifCTaBOIO MO3UTUBHMX 30008 d3aHb AepXaBy y MeXXax KOHBEHIIITHOI CUCTeMN
MIPaBO3aXMCTy BUCTYIIae cTaTTsa 1 «3000B A3aHHS MOBaXkaT MpaBa JTIOANH» KOHBeHTIil, B SKill MpsMO BKa3yeThbCs,
IO Jiep>XKaBU TapaHTYIOTh KOXXHOMY, XTO IlepebyBae Iyl iXHBOIO IOPUCAMKITiEo, TpaBa i cBoboan, mependadeni
Konpenuierw. IIpaktuka Cyny cBigumTh, 10 LSl CTATTS BUCTyIIAa€ He IIPOCTO «HaPiXHMUM KaMeHeM» Bciel
KOHBEHITIOHaITbHOI CHCTeMM, a CaMOCTITHIM JKepesIoM 3arajibHMX 30008’ d3aHb AepKaBy B Taly3i MpaB JTIOAVHY, §
TOMY YMCIIi FOPVIVYHOIO TiNICTaBOIO TO3UTVUBHMX 30008 g3aHb. CITifl TaKOX BiI3HAUMTN CydacHY TeHAEHIIIo, dKa
OKpecimIack B HemaBHiN mpakturli Cyay Iofo BUBeIeHHs MO3UTUBHUX 30008 d3aHb 3 «KOMOiHaIlii» KOHKPeTHUX
IIpaBO3axXVCHMX MOoIoXeHb KOHBeHIIIT Ta 3arajJlbHOTO HMPUHITUITY «BePXOBEHCTBA IpaBa» («Iep>kaBy, KepoBaHOI
BEPXOBEHCTBOM TIpaBa»), skum CyI posrisamac SK «OJMH 3 OCHOBOIIOJIOXHWX MPWHITUIIIB JeMOKPaTUIHOTO
CYCIIJIbCTBa», IPUPOIHO BJIACTMBUM BCiM cTaTTsM KoHBeHITii.

I'pyHTyIOUNMCh Ha KOHKpEeTHNX oJIoXeHHsix Konperuil abo ix komOinarii 3 nosioxxenusimu crarti 1 Konseruii un
3araJIbHMMY TTPUHITNIIAMY €BPOTIEVICHKOTO ITpaBa, BCi TO3UTWBHI 30008 A3aHHS AepXKaBU IIePecTiayIoTh OTHaKOBY
MeTy - edekTmBHe 3acTocyBaHHs KoHBeHIIil Ta, B 1IiToMy, edpeKTMBHICTDL TpaB, sKi BoHa rapanTye. Kparmoio
LIIoCTpalliero TaKOro IAXO4Y O ChOTO/IHI 3a/IMIAEThC pillleHHs y crrpasi «Anpi nporu Ipnanpii», ne Cyn Bukias
BiIOMY IpaBOBY MO3UILiIO, 0 «KoHBeHIlid ITpartHe rapaHTyBaTl He IIpaBa, sIKi € TeOPeTUUYHUMI Y UII030pHUMY, a
paBa, [Ki € TPaKTUIHVMM Ta eeKTMBHUMI». OTXKe HeToCTaTHhO caMoro (PakTy iCHyBaHHS IOPUANYHMX 3aco0iB
3axVCTY TTIpaB JIIOAMHW, HeOOXiITHO TaKoX, IIT00 BOHM peasTbHO Ta YCITIITHO BMKOPWMCTOBYBAJIVCh, Ha ITIO T CIIpsIMOBaHa
TIOKTPMHA TTO3UTUBHMX 30008 I3aHb JTepKaBi.

Takym uMHOM, CJIiJ HiATPUMAaTH BUCHOBOK BiIJOMOIO y €BPONEVICHKiN HayLi JOCIIHMKA Ta iHTepIpeTaTopa
mo3uTUBHMX 30008 ga3aHb 3a Komsenrriero xopomischkoro agsokaTa (QC) K. Crapmepa (Starmer), 1mo TeopeTndHy
OCHOBY TaKMX 3000B's13aHb CKJTaJafOTh TPY B3aeMO3B si3aHi mpuHITUm: ITo-meprrte, Bumora craTTi 1 KosBeHtiii, srigHo
AKO1 Jlep>kaBy 3000B’s13aHi TapaHTyBaTH ITpaBa i cBoboY, Bu3HaueHi y KoHBeHIIil, KOXXHOMY, XTO TepebyBae TIifT 1X
foprcaykitiero. [To-gpyre, MpUHITMIT TOTO, 110 TIpaBa 3a KoHBeHIIieto MoBMHHI Oy TV TpaKTUIHUMY i e(peKTUBHVIMIU.
ITo-Tpete, mpuHLuI, 110 TOXOAUTH 3i ctarTi 13 KonBen1il, 3a gkuM y pasi ciopy Opo IOpYLIeHHs KOHBEeHIiIHMX
IpaB, KOXXHOMY Mae OyTu 3abesredueHo ITpaBo Ha e(PeKTMBHUY HallioHaIbHMI 3acib fopuawdaHoro 3axucty [9, p. 5].
B mimomy, y cBoix myOmikamisix K. CtapMep crrpaBe/iyiBO HaroJIoOIIye, IO y OaraThoX BiJHOIIEHHIX ITO3UTMBHI
30008’ s13aHHS € OCHOBHOIO 03Hakoio KoHBeHTIi1, 1110 BUpi3He 11 ceper, iHIMMX iHCTPYMEHTIB, 5Ki 3a0e31edyioTh ITpaBa
JIIOMIVIHY; OCOONMBO cepeft TMX, AKi Oynm yKitazgeHi 10 ApyTol cBiTOBOT BifTHM.

ITepexomstam 10 BUOKpeMJIeHHS BU/IiB MO3UTUBHUX 30008 I3aHb, CJIifT HaromocuTy, mo y mnpakTtuili Cyay He
copmypoBaro odirivHy AediHirlifo Takux 30008 A3aHb IepXXaBW, OJHaK BOHa MOXe OyTM peKOHCTpyVoBaHa Ha
OCHOBi KOHKpeTHUX pimens Cymy, o BiATBOPIOIOTH ix IimicHy konmemnio. Cyams Maprenc (Martens) y cBoii
okpemin gymii y crpasi «['air mpoTu IlBeriiapii» BU3Ha4YMB MO3MTHBHI 30008 13aHHS 4K TakKi, IO «BUMAaraloThb Biff
HlepKaB-yUacHUIIb. ... BXUBAHHS 3aX0f1iB». [x 6azoBe posymiHHs OyIio 3akiafeHo 1ie y benbriiichkin MoBHii cripasi
(«the Belgian linguistic case»), B sKivt 3assBHMKM BuMaranyu Bim Cyay po3yMiHHS Takux 3000B’gd3aHB SIK «00OB 3Ky
3pobwuTn 1mo0-HeOyap» (aHIII. - «obligations to do something»).

OcHOBHOIO XapaKTePVCTUKOIO TTO3UTUBHIX 30008’ 3aHb JIepKaBy BUCTYIIAE Te, IO TI0 CyTi BOHNM BUMAaraoTh BiTl
HaITiOHaTFHVIX OpPTaHiB BV 3aITpOBaMTHU Ta 3aCTOCYBaTM HeoOXimHi 3aco0m 1 rapaHTyBaHHS ITpaB JIIOIVHY, a
TOYHIIIIe — BXUTU TPUMHATHNX (PO3YMHMX) Ta HaJeXHUX 3aXOIiB I 3aXVCTy Tpas iHamsinis [1, c. 6, 7]. YV cBoin
npaktutii Cyn BKazaB Ha 00O0B’SI3KM fiep)kaB BXXMBATV TaKMX KOHKPETHUX TO3UTUBHUX 3aXOfliB, K HaIpuUKIIaz,
PposciimyBaHHS BOMBCTB, 3aXVCT Bif] TIOTaHOTO (JKOPCTOKOTO) ITOBOMKeHHsI HaMOUTBIIT ypas3IuBUX 00 HBOTO 0cib,
3a0e3regeHHs] HETaHOTO TTOSICHEeHHS 3aTPUMaHNM IIPUYNMH iX 3aTpUMaHHs UM apeInTy, 3a0e3medeHHs 0cobi, o He
Mae€ JIOCTaTHiX KOINTIB Il OTUTaTV IOPWAMYHOI JTOTIOMOTY 3aXMCHMKA, MOXIIMBOCTI OfIepXXyBaTy TaKy IOIIOMOTY
Ge301TaTHO, KOJIM IIHOTO BUMAraroTh iHTepecy IpaBOCYIs; 3a0e3leueHHs I0PUANYHOTO BU3HAHHS HOBOI CTaTi,
HabyToi TpaHCCeKcyaslaMy ITiciIsl YCINIHOT oreparlii mo 3MiHi cTaTi, 3aXMcTy 3acobiB mMacosoi iHdopmariii Bif
He3aKOHHOTO BTPYJYaHH y peasTizaliifo cBoOOoaM caMoBMpakeHHsI Ta YMMato iHmmx [2, c. 2].

Taxi 3acobm MOXyTh OyTV IOPUANYIHMMM (HaIlp., 3aKOHOJaBUe 3aKpillJIeHHs IIpaB JIIOJIVHY, BCTAHOBIICHHS
TOPVAVYHVIX BUMOT JIJIS 37IiVICHEeHHS TIeBHOTO POAY isTTbHOCTI abo HOpMaTVBHA perlaMeHTallis TIOBeTiHKY TTeBHWIX
KaTeropin oci0), un IpaKTUIHMMY (30KpeMa, 000B 130K Aep>KaByl BXXUTY BCIiX IIPaKTUIHMX 3aco0iB I 3artobiraHas
BOVBCTBY UM HaHeCeHHIO TiTECHWMX YITKOIKeHb 0cobaM, sKi mepeOyBaroTs i BapToio, abo 3armobirtm caMoryocTBy
3acymxennx). OTxe, sk BKasye M. B. BypomiHCbKMTI, 3 TOTIIAIY MOSMTUBHYIX 30008 s13aHb eprKaBa ITOBUHHA He TLTbKM
BOJIOTIITV 3aKOHOJIABCTBOM, IIT0 HaIOUTBIIT ITOBHOIO MipoTo 3abe3reuye JOTpMMaHHA KOHBEHIIITHIX ITpaB i cBoboI, ajte
i BXMBaTHM BCiX HEOOXiAHMX 3aX0OMiB IS TOrO, 00 BOHO peasIbHO HisUlo, a He 3aIniiaiocsd Ha Harepi. ToOTo, mpasa
moBMHHI OyTn 3abe3meueni ve Timpku de jure, are i de facto [10].

Ceper mo3UTUBHMX 30008 I3aHb JIepKaBy BULIAIOTE MaTepianbHi («cyOcTaHTVUBHI», aHIIL. - «substantive»), ski
nepenbadaioTh 3abe3rmedeHHsT OCHOBHMX 3aco0iB, 1Mo HeoOXimHi 77T TOBHOTO BOJIONIHHS Ta KOPMCTYBaHHS
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rapaHTOBaHWMW IIpaBaM¥ JIIOIVHM, HAIIPUKIIaz, BUMOTH ITOI0 HajeXXHOTo oOaiHaHHS 3aKiIafiB MeHiTeHITiapHoi
CUCTeMV, HaJlaHH 3aTPVMaHVIM UM VB I3HEeHVM 0co0aM MeIMIHOT IOTIOMOI Ta iH., a TaKOX ITPOIIeAypHi, HalTpUKIIas,
TIpoBeleHHs epeKTMBHOTO, OTIepaTUBHOTO Ta HEeBiIK/IagHOTO PO3C/IiIyBaHHs BUIAAKIB TOPYIIeHHS IIpaB JIFOIHY
He3aJIeKHVIMM KoMIeTeHTHMMI ocobamm [11, c. 34-36].

K. Crapmep BMoOKkpemsfoe II'Th KaTeropint 000B g3KiB, IO MOKJIaZalOThCd Ha epXaB¥ MO3UTUBHUMU
30008 s3anHAMY 3a Komsenrriero [12, c. 159]. T'omosHM 00608 s130K TOTIATaE Y CTBOPEHHI «HAaIiOHaTLHOI TPaBOBOi
pamMKm» (aHITI. - «national legal framework»), To6To cyKymHOCTI HaITioHaIBPHMX TPaBOBMX 3ac00iB Ta IHCTUTYTIB, AKi
3a0esmedy1oTh epeKTUBHUN 3aXVCT KOHBeHIiHMX npas. IlopymenHs mporo o608 s3ky Oysio susHano Cymom y
crpasi «X Ta Y mpotu Higepnanmis».

Ho npyroi rpymnm HaseXaTh 000B’sI3KM 3a1mobiraT mopyImeHHsAM ITpas, rapanToBaHnX Komsenriero. Takum
000B’ 30K «ITPeBeHTUBHMX [Iivi» 3 OOKY mep>kaBu BUHWMKAE, MPWHAVIMHI, ¥ TPhOX CUTYaITisaX: (a) KOV iCHye BeTMKUL
«HeTamHWI» PU3NK MOPYIIeHHs PyHTaMeHTaIbHNX IpaB, TakKi, SK IpaBo Ha XUTT:, TapaHTOBaHe CTaTTeo 2
Konsenrrii (Hamp., crmpasa «Ocman mpoTtu Crionydenoro KoposmiseTrsa»); (b) Komm imeTbest mpo gyske ocobmcTi
TMTaHHS, TaKi SK ciMerTHe XUTTS, 10 3aXUIaeThes craTreo 8 Konsenrlii (Hamp., «cripaBa Mapkc mpotn bererii»), i
(c) xonmm mpaBa, 3akpirmreni KonpeHIlieo, He MoXXe OyTm edeKTMBHO 3aXMINEHO y MeXXaxX HallioHaJIbHOI ITpaBoOBOi
cucremu (muB. cripaBa «[lnardopma «Artze fiir das Leben» mpotu AscTpii»).

Tpetim mo3mTuBHMM 000B’SI3KOM JlepXKaBW BUCTyTIa€ 00OB’SI30K AepkaBm 3abesmeuyBaTy iHOpMyBaHHS Ta
KOHCYJTBTYBaHHS 0Ci0O CTOCOBHO TOPYITIeHb TTpaB i cBOOO, 110 TapaHTyIoThcsi KoHBeHTIieto (Hamp., cripasa «['yeppa
mpotu Itasii»). o geTBepTol rpynu 000B 43KiB HaIeXXMTh 000B 130K pearyBaTV Ha IIOPYIIeHH: mpas 1o KoHseHrtii,
HaIIpUKIaj, TPOBOAUTY PO3CIigyBaHHs (Hamp. cmpaBa «Anmia mpotu Typeuunnwn»). Hapemri, n'ary rpymy
CKJIaZIaloTh 00OB’s13KM 3abesrmedyBaTy iHAMBIMIB pecypcamu, o006 3armobiraTn MOPYIIEHHIO iX MpaB, TapaHTOBAaHMX
Komsenrriero (cripaBa «Avipi mpotu Ipmanmii»).

HarmbimeIm MoBHO pO3SKPUTY 3MiCT KOHKPETHVIX TIO3UTUBHIX 30008’ d3aHb JIepsKaBy JO3BOJIAE X aHasIi3 CTOCOBHO
KOYKHOTO 3 TIPaB i 0CHOBOTIONOXHMIX cBOOO, Ki B3HaHi Korsenriero. Tak, BIIpog0BX OCTaHHIX AeCATWIIITh MpaKTUKa
Cyny maja MOIITOBX JjIsi PO3BUTKY ifel TTO3UTMBHOTO 00OB 3Ky /AepyKaBW 3aXWITIAaTV MPaBo JIIOAVHU Ha XUTTA. Y
crpasi «LCB mpotu Cromyuenoro Kopomiscrsa» Cyg AiITIIoB BUCHOBKY, IIIO TTpaBO Ha XKUTTS 30008 s13ye mepikaBy
He TiTTbKY YTPUMYBATVCS Bif] HABMIUCHOTO TT030aBIeHHS XIUTTSI, aJle TaKOX BXXMBATM KPOKM ITIO/T0 OXOPOHV XXUTTS THX,
xTo TrepebyBae mif, 1i fopmcaukIiiero. Y 1in crpasi Cyyi TakoX BU3HAaB, IT[0 Ha /IepKaBy Mo)Ke TTOKITafaTucs 000B 130K
3acTepiraTii JIIOOeV IIpo PU3NK IJIs IXHBOTO 3MOPOB s, IIOB sI3aHNI 3 HeDe3euHMM BUAaMI OisUTbHOCTI.

BasxrmmBuv acTIeKT TTO3UTUBHUX 30008’ s13aHb Aep KaBy MO0 3aXVICTY IIpaBa Ha XXUTTS IIPOsBIsae cebe y BUTIagKax
3arpo3m He3aKOHHOTro HacwiIbcTBa. Ilepemycim BiH BuMMarae yxsaJeHHs 3aKOHOJIaB4oil 0asmu, siKa 3a0opoHsie
11030aBJIeHHS XUTTS, a TAKOXK CTBOPEHHS BiZITTOBIAHIX OpraHiB, BilIOBigaTbHMX K 3a CTPUMYyBaHHS aKTiB HaCWIbCTBa
i 3ammobiraHH4 iM, Tak i 3a epeKTMBHe PO3CITiyBaHH: HellpaBoMipHMX youBcTB. [lepkaBa 30008’ a3aHa 3a0e3medyBaTi
IpaBo JIIOAVMHM Ha XWUTTS 0COONIMBO TOMi, KOJM OCTaHHS OMMHSAETHCSA «y PO3MOPSAIKeHHi» mepxkasu, Iif
GesmocepeTHiM KOHTpOJIEM [epKaBHUX OpTaHiB - TOOTO MpM 3aTpuMMaHHi, apernTi, yB'sa3HenHi. Y crpasi «Tomasi
mpoTy PpaHIIlii» BKa3yeThCs: AKIIO 0c00a, gKa 3aTpyMaHa IOJIITie€lo, Ma€e YIITKOKeHH: i TIOITig 3BoIiKae 3 MeIUIHIM
00CTeXXeHHSIM, CITPUSIOYN CMePTi MOTePIIiTOTo, TOPYIITY€EThCS TTO3UTUBHUTI 000B 30K /Tep KaBy OO 3aXVCTY IIpaBa
Ha XWUTTs. L1 mosuIlis HeoHOPa30Bo BiITBOPIOEThes B iHIMX pimenHsax Cymay (crmpasa «AHTerosa mpotu bornrapii»,
crpaBa «Bertikosa mpoTu Bonrapii» Tomo) [13, c. 26, 27].

JoxTprHa O3UTUBHMX 30008 3aHb AepkKaBl aKTyasli3ye BaskIMBe MMUTaHH:: KO0 Mipolo Jlep>kaBa 30008’ A3aHa
3arrobiraTy Hebesmeri HacWIbCTBA 3 OOKy ocib, sKi He € ii mpemcTasHMKaMu? Be3syMOBHO, TyT He MOXe VITWCS IIPO
000B’ 130K ITOBHOTO YCYHEeHHSsI Oy/Ib-SIKOTO PU3VIKY JIJIs JTIOAMHM, 1110 Oys10 6 HepeabHO i akTiaHO HeMOXIMBO [13,
c. 27]. OcHOBY TIO3UTUBHOTO 00OB’SI3KY Jlep>KaBU 3aXVCTUTY 0co0y, Ume XXUTTs TepeOyBae iz 3arpo301o 3 OOKy iHIIO1
0coOm (Tak 3BaHOI «TOPM3OHTaIbHOI Jil» KOHBEHIIMHMUX Tpas») Oyso 3aknameHo y cupasi «OcmaH mpoTm
Cronrygenoro Koposmisersa». Cy/1 BU3HaB, 10 fiepKaBa ITOPYIITyBaTHMe CBOI 3000B I3aHHS MTOI0 3aXUCTY IIpaBa Ha
KUTTS SKITIO «OPTaHV BJIafgy He 3po0vIn BCHOTO, IO PO3YMHO OUiKyBasIocs Bifl HVMX IS 3artobiraHHs peasibHOI Ta
Ge3rmocepeTHBOT 3aTPO3W XUTTIO, TIPO SAKY BOHN 3HAJIV UM TTOBMHHI Oy 3HaT» [14, c. 61, 62].

B inmmin sigomin crpasi «Ilost i Oppi Exsapac nporu Criostyuenoro KopostiscTBa» 3asBHMKM CKapKMJINCh Ha
TIOpyIIeHHs AepXKaBofo KOHBeHIIiT CTOCOBHO OXOPOHM XUTTS i PO3CIIiyBaHHI CMepTi Ix cHa, KU OyB IICUXidHO
XBOPWM i OyB 3a0MTHUVI Ha CMePTh ITif] Jac TepebyBaHHS 1I0TO IIifl, BAPTOIO iHITMM TICHMXidHO XxBOpwM B s3HeM. Cyry
TIiVITIIOB BUICHOBKY, IO KEPiBHUIITBO TIOPMU MOBMHHO OYyJI0 3HATHM IIPO Haj3BUUYamHy Hebe3meuHicTh (ICMXigHO
XBOPOTO) B'SI3Hs, OT)Ke MajIo MicIie TIOPYIIIeHHs ITpaBa Ha XUTTS.

Y 2002 p. Cyp, posmmpus cdepy BimmosimambHOCTI Iepkasm 3a craTTeo 2 Konsenriil y cripasi «OHep imbams3
npotu Typeaanam», B AKiVI MITITOCS TIPO 3aTvOesTh JTIofieVt BHACTIIOK By Xy Ha CMITTe3BaINIIN, TOBKOJIa SKOTO OyII0
mobymoBaHo OapawHi HeTpi. 3aBAAKM IIiTl CIIpaBi 10 CTaHAAPTY 3aXWCTy MIpaBa Ha XXUTTs OysI0 BKITIOYEHO BUMOTY Ha
oTpyMMaHH: iHdOpMaIlil mpo Hebe3MeKy JIjIsl XUTTS Ta 370POB o JisUTbHOCTI, IO ITPOBAINThHCS ITif, HATISAIOM JIepKaBy
a1 Ge3rrocepeTHBO OpTraHaMuL IepKaBHOI Biiaam [14, c. 78-80]. Hapernti, BayX/IMBMIM acIIeKTOM IIO3UTMBHIIX O0OB’ SI3KiB
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Tlep>KaBy ITOfI0 TIpaBa Ha XXWTTS BUCTYIIa€ po3poOKa ITpaBwl, sIKi 30008 a3yBanm O Jep>kaBHi Ta MpwBaTHI JIiKapHi
BXXMBATV HaJIeXKHMX 3aXOiB IS 3aXVICTy XWUTTS MaIli€HTiB (30KpeMa, cripaBa «Kanbserti i Yinsrio mpoTn Itasmii» [13,
c. 27, 28].

He MeHTIT mVPOKMUT CITEKTP MO3UTUBHUX 30008 s13aHb AepXapy Cyf BU3HAB i MO0 iHIIMX OCHOBOIIOIOXHIIX
mpas, 3akpimtennx y Konsewnriii. Tak, ctocosro 3a6oporm TopTyp (ctaTTs 3 Konsentiii), Cyz Bkasas Ha 000B sI3KM
TlepXaBW 3arIo0irTVI JKOpPCTOKOMY ITOBOKeHHIO 3 OOKy TpeTix ocib, mpo peasibHY 3arpo3y SIKOTO BOHa 3Haja U
TTOBMHHA OyJsla 3HaTV, 0OCOOIMBO SKIIO IIe CTOCYETHCS IiTeVl UM iHINMX ypasiaMBUX TPYyI; 3abe3meunTy MTpUIHATHI
YMOBW TPMMaHHS ITiJl BapTOI0; HaJlaHHA ajleKBaTHOI MeIWIHOI JOTIOMOTY 3aTPVMMaHWMM UM YB sI3HeHMM ocobam;
000B’ 130K pO3CIIiIyBaTV 3asBY IIO/I0 CEPIIO3HMX BUIAIIKiB ITOTaHOTO ITOBO/KeHH: 3 OOKY areHTiB /IepXaBM Ta iH. [2,
c. 43-66].

CrocoBHO TIpaBa Ha ITOBary A0 IpwBaTHOTO i ciMertHoro XuTTs (cTarTs 8 Komsenmii) Cyp BU3HaB MO3MTHBHI
000B a3KM epkaBy 3a0e3meunTN 3axVCT OCid Bif TOTaHOTO MOBOIKEHHS CeKCyalbHOTO XapakTepy, odirintHe
BU3HAHHA TpaHCCeKcyasliB, odirlifiHe BM3HaHHSA 0OpaHOTO iMeHi, oCTyT Ao odimirHoi iHpopMmariii, BCTaHOBIEHH:
0GaTpKiBCTBa, IOpUANYHE BU3HAHHS CiMemHMX 3B'sI3KiB MiX OaTpkoM (OaTbKamM) i IMO3anUIIOOHOIO OUTUHOIO,
BO33 €THAHHS [iTe 3 ix OiommoriunyMy 6aTbKaMu, B3SATT [IiTeVI, SIKi TOTO TIOTPeOYIOTH, T Iep>kaBHY OITiKY, CITPUSTHHS
TPaAUIiTHOMY CTVUTIO XWUTTS MeHIIVH Ta iH. [2, c. 127-187].

Y nimomy, Cyz mocmioBHO po3BMBaB KaTeropilo MO3MTHUBHMX 30008’ s3aHb dep)kaBy Ta JofaBas A0 Hel HOBi
eJIeMeHTV, OT’Ke Ha ChOTOIIHI (PaKTMYHO BCi TTOTTOXKEHHS, 5IKi 3aKJTa/IafoTh MpaBo3axucHi crangapTi KorseHtrii, MicTsaTh
«TTOZIBiVIHI» BUMOTY IO Jlep>KaBi: 3a00pOHY HeIIpaBOMipHOTO BTPYUYaHH: y peaslisallifo Irpas i cBoOOI Ta MO3UTHBHI
000B’s13KM 00 1X 3a0e3IeueHHs Ta 3aXCTy.

et BUCHOBOK aKTyasIi3ye MOaIbIII JOCITiIKeHHS MO0 Pi3HOBWU/IIB Ta 3MICTy TTO3UTUBHMX 000B I3KiB IepikaBu
3a KOXKHWM 3 OCHOBOIIOJIOXKHWMX IIpaB i cBoOop, rapanrosannx Konsemiriero, sixi possunyTo y mpaxtuni Cyay. Taxi
TIOCTTi/KeHHS [JO3BOJIATE YTOUHUTHU IX IOPUAMYHY IPUPOY, a TaKOX BUBUNUTK apryMeHTH Cymy, SKi MOSCHIOTH
BU3HAHHS Ta BUKOHAHHS TaKMX 30008 d3aHb AepikaBaMu-ydacHuIIMy Konsenrrii. Haperrri, momasnbmmv amamis
BignopinHoT mpakTyky Cyay HagacTh MOXJIMBICTE BUSHAYNUTY METOIOJIOTIIO, 110 3aCTOCOBYEThCS. HUM [1JIsl BUPIiIIeHHs
MUTaHHS PO iCHYBaHHS MO3UTUBHMX 000B’SA3KiB AepXaBM y KOHKPeTHUX BUIIaJKax, ix MacmTady Ta yMOB 1X
TIOPYIIIeHHs, gKa Ma€ CTaTy OFHUM 3 BaXkKJTMBUX eJIeMeHTiB HaIliOHaJIbHOTO CTaHAApTy OIiHKM eeKTMBHOCTI [Iin
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Summary

The doctrine of positive obligations of the state makes the integral part of the modern theory of human rights as
well as international, prima facie, European human rights law. The most substantial concept of positive obligations
is developed by European court of human right as the result of its interpretation and application of the Convention
for the Protection of Human Rights and Fundamental Freedoms and its Protocols.

The Court has not provided an authoritative definition of positive obligations However, Judge Martens in his dis-
senting opinion in Gul v Switzerland defined them as «requiring member states to ... take action». Also most of the
rights under the Convention are negative rights («or rights to freedom from interference»), they may impose obliga-
tions on the state to take positive action to protect people. Some of the positive obligations are imposed expressly by
the language of the Convention (see articles 2, 3, 6 of Convention, article 3 of the First protocol) But most of them are
legally grounded on the combination of three inter-related principles: 1) the requirement under article 1 of the
Convention that states should secure Convention rights to all persons within their jurisdiction; 2) the principle that
Convention rights must be practical and effective (see Airey v Ireland); 3) the principle, derived from article 13 of the
Convention, that effective domestic remedies should be provided for arguable breaches of rights, protected by
Convention.

Positive obligations of the state may be legal or practical; substantive or rocedural. In western jurisprudence five cat-
egories of duties placed upon states by Convention positive obligations are identified 1) a duty to create a national
legal framework which provides effective protection for Convention rights (for example, “X and Y v Netherlands”); 2)
a duty to prevent breaches of Convention rights even by other individuals (so called “horizontal affect” of the
Convention, see Osman v UK, Marckx v Beldium, Plattform «Artze fiir das Leben» v Austria etc.; 3) a duty of states to pro-
vide information and advice relevant to the breach of Convention rights (for example, «Guerra v Italy»); 4) a duty to
respond to breaches of Convention rights, e.g. by conducting an effective investigation; (for example, «Aydin v Tyrkey»;
5) a duty to provide resources to individuals to prevent breaches of their Convention rights (for example, «Airey v
Ireland»). Their further subsequent analysis based on the case-law of the Court will make a considerable contribution
in development of national standard of evaluation of efficiency of the actions of the state in the field of human rights.
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The decisions of the European Court
of Human Rights in the legal system
of Russian Federation.

Pavel Biriukov

In accordance with article 1 paragraph 6 of the Federal act «On the ratification of the Convention for the protec-
tion of human rights and fundamental freedoms and the protocols thereto» 1998, «In accordance with article 46 of
the Convention the Russian Federation recognizes ipso facto and without special agreement the binding jurisdiction
of the European Court of human rights on the interpretation and application of the Convention and the Protocols
thereto in cases of alleged violations of the Russian Federation of the compact acts provisions when the alleged vio-
lation have taken place after their entry into force in relation to the Russian Federation».

Under the article 46 of the Convention for the protection of human rights and fundamental freedoms of 1950, the
High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are. Thus,
the ECHR doesn't create new propositions of International Law. The court checks on compliance with the state party
to the Convention of 1950. In the decree of 1978 on the case «Ireland v. the United Kingdom» the Court emphasized
that its acts «are not only the solution of specific disputes, but also, in a broader sense, explanation, the protection
and development of the standards of the Convention». The court also assists to observance by States parties to the
Convention of the assumed obligations.

Thus, ECHR acts are not sources of International Law. What is the legal force of the ECHR decisions in the
Russian Federation?

The article 6 of the Federal Constitutional Act «On the Judicial System of the Russian Federation»' of 1996 pro-
vides that bound by the decisions of international courts on the territory of the Russian Federation «is determined
by the international treaties of the Russian Federation».

In accordance with provisions of the Federal act «On the ratification of the Convention for the protection of
human rights and fundamental freedoms and the Protocols thereto» 1998* decrees of the ECHR, taken in respect of
the Russian Federation, are an integral part of the legal system of Russia. The specified judicial acts are binding for
all state and municipal authorities. Moreover, the Court judgments are legal facts for the revision of the new circum-
stances in court decisions, adopted by the national judicial authorities.

For example, in accordance to c. 4 of the article 413 of Russian criminal procedure Code a new circumstance, which
serves as a basis for resumption of proceedings in criminal cases, is «established by the European Court of human
rights violation of the provisions of the Convention on the protection of human rights and fundamental freedoms in
court of the Russian Federation criminal case related to: a) the application of the Federal law, which is not respond-
ed with provisions of the Convention for the protection of human rights and fundamental freedoms; b) other viola-
tions of the provisions of the Convention on the protection of human rights and fundamental freedoms».

In accordance with c. 7 of 311 article of Russian Arbitration procedural code «established by the European Court
of human rights violation of the provisions of the Convention on the protection of human rights and fundamental
freedoms in the consideration of the arbitration court on the particular case in connection with the adoption of a res-
olution, in which the Complainant appealed to the European Court of human rights», is regarded by the court as a
newly discovered circumstance and is the basis for revision of the judicial act.

According to the article 392 of the Civil procedural code of the Russian Federation, court rulings that have
entered into legal force may be reviewed based on newly discovered circumstance or new circumstances.

Reasons for the review the court rulings which has become effective in law, in particular are: «(1) the newly dis-
covered circumstances specified in the part 3 of this article, which existed at the time of adoption of the decision and
were essential to trial of circumstances of the case».

The third part of the article relates following to the new circumstances: «the establishment by the European
Court of human rights violations of the provisions of the Convention on the protection of human rights and funda-
mental freedoms in the court's consideration of a particular case, relative to the adoption of a decision, under which
the applicant appealed to the European Court of human rights».

BIRIUKOV Pavel,

Doctor of law, professor, head of the chamber of international and European law
© P. Biriukov, 2013 of the Voronezh State University.
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The Ruling of Russian Supreme Court Plenum of October 10, 2003 «On the application by general jurisdiction
courts of generally recognized principles and propositions of international law and the international treaties of the
Russian Federation»®’ is recommended that the Judicial Department under the Supreme Court of the Russian
Federation should inform the judges on the jurisprudence of the ECHR, in particular about the decisions relating to
the Russian Federation, by way of the authentic texts and their translations into Russian language.

According to the c. 2 of Ruling of the Russian Federation Supreme Courts Plenum Ne 3, of the Plenum of the
Supreme Arbitration Court of the Russian Federation of February 4, 2010 Ne 2 «On the Rules of Judicial Disciplinary
Tribunal»* the grounds for review of the decision of the Judicial Disciplinary Tribunal of newly discovered circumstances
are: «establishment by the European Court of human rights violation of the provisions of the Convention on the pro-
tection of human rights and fundamental freedoms in the consideration of the case the Judicial Disciplinary Tribunal,
in order the adoption of a decision, under which the applicant appealed to the European Court of human rights».

The c. 7 of Ruling of the Plenum of the Supreme Arbitration Court of the Russian Federation of June 30, 2011 Ne
52 «On the application of the provisions of the Arbitration procedural code of the Russian Federation for revision of
the judicial acts on new or newly discovered circumstances»® reads as follows. According to the forth paragraph of
the third part of 311 article of Russian Arbitration procedural code with the application for revision in case of new
circumstances in order the European Court of human rights violation of the provisions of the Convention on the pro-
tection of human rights and fundamental freedoms in the consideration of the arbitration court of a particular case
may contact person who was involved in the case, in order the adoption of a decision, under which the applicant
appealed to the European Court of human rights, as well as other persons who were not involved in the present case,
but on the rights and duties were taken judicial act by the arbitration court.

Saluting the recognition of the importance of the legislator (and Supreme courts following by the legislator) the
decisions of the ECHR, I am not quite able to agree with the approach of the acts of the Court as «newly discovered»
or «new» circumstances. In my opinion, we should talk about another thing. ECHR checks on the fact of observing
the Convention of 1950 in a particular case. Fact of incorrect application (or non-application) of the Convention had
already taken place in the time of state bodies decision-making, which then «appealed» to the ECHR. In other words,
the violation of the Convention had already existed; it wasn't simply «seen» (or was intentionally unsaw). What does
this «<new» or newly discovered fact means?

Therefore, in the context of Russian Constitution (as well as propositions of law of the Criminal procedural code,
Arbitration procedural code, Civil procedural code), it has been a violation of international Treaty and the provisions
of the forth part of the fifteenth article of the Constitution - «if an international treaty of the Russian Federation fixes
other rules than those envisaged by act, the rules of the international agreement shall be applied». I suppose, that in
this case another rule should act; the decision of a state body shall be a subject to revocation, because it violates the
proposition of substantive or procedural law.

For the purposes of implementation, all ECHR decisions can be conditionally divided into two categories: reso-
lutions adopted by the Court in respect of the state-party, and the decision in respect of the other states-parties to
the Convention.

In accordance with the article 46 of the 1950 Convention, states undertake to abide by the final judgment of the
Court in cases to which they are parties. In its first decision, the ECHR noted that, in accordance with the 53 article
of the Convention «only states-parties of the Convention that are «parties in the dispute», undertake to comply with
the decision of the Court».

Degrees, which are adopted by the Court in respect of the other states-parties of the Convention, formally aren't
binding for the countries, who weren't parties to the case. However, these acts may not be taken into account in law-
enforcement practice of the national courts, the Decision of the Court provides an interpretation of the Convention
and, in it sense, is obligatory for all countries of the Convention.

The former Chairman of the ECHR, R. Risdal, was emphasizing, that «they only perform the principal obliga-
tion, under which they are subscribed on the basis of the first article of the Convention, namely: to ensure compli-
ance with the rights and freedoms of any person, which is subjected to their jurisdiction, as it had set in the
Convention, but at the same time with the light of the interpretation, which is being given to them by the Court in
its decisions». As a rule, the Court shall refer decision on a particular case to the earlier adopted legal acts. Decrees
of the ECHR don't have the sign of a normative novelty, because it's represented the interpretation and explanation,
reveal the meaning and content of the particular provisions of the Convention, it isn't, in essence, enabling legisla-
tion and it doesn't create new legal propositions. The interpretation of the ECHR, which provides provisions of the
Convention, becomes a model for solution of similar cases by all States.

Decisions and decrees, which were adopted by the court earlier, are a legal instrument, which is used by the Court
for a decision in a similar case. The ECHR ruled that it will come out of earlier decisions on «conclusive considera-
tion», for example, «to ensure that, the interpretation of the Convention was reflected the social changes and contin-
ued to meet the requirements of today».
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Therefore, under the Court's «practice» is necessary to understand that Court decrees, which were made not only
in respect to the Russian Federation, but also to other countries - participants of the Convention and of which the
Court proceeds with the examination of specific cases.

In the documents of the Supreme Court of the Russian Federation this fact has been repeatedly confirmed.

The ECHR «recognizes the possible cancellation of entered into force court decision only in exceptional circum-
stances (judgment of 28th of October, 1999 in the case of Brumarescu v. Romania®).

On the basis of the legal nature of the Russian Federation as the state, where branches of the legislation form the
system of the interconnected elements, as well as due to the constitutional principles of proportionality, equality and
justice, such measures must be adequate for protected values and indeed necessary in terms of the legislation.

This corresponds to paragraph 1 of article 6 of the Convention, 1950 in its understanding by the ECHR, request-
ed, in a Decision of 19 March 1997 on the case of Hornsby v. Greece’, that the execution of a judgment given by any
court must be regarded as an integral part of the «right to a court», since this right would be illusory if the legal sys-
tem of the state allowed a final, mandatory judicial review is not an act that would impair any of the parties. It cor-
responds to the first paragraph of the sixth article 6 of the Convention of 1950 in its understanding by the ECHR,
which requested in a Decree of 19th of March of 1997 on the case of Hornsby v. Greece, that the execution of a deci-
sion, given by any court, must be regarded as an integral part of the «right to a court», because this right would be
illusory, if the legal system of the state allowed a final, mandatory judicial review is not an act that would impair
any of the parties.

The court has repeatedly emphasized that political parties are a form of Association, which are essential to the
proper functioning of democracy (judgment of 30th of January of 1998 in the case of the United Communist party of
Turkey and others v. Turkey®. Free elections and freedom of political parties lie at the basis of any democratic sys-
tem, which are interconnected and reinforce each other (Decree of 2nd of March of 1987 in the case of Mathieu-Mohin
and Clerfayt v.Belgium’ and of 19th of February of 1998 in the case of Bowman v. the United Kingdom™).

Consequently, Russian courts are obliged to follow the practice of the ECHR and take into account the decrees,
taken by the Court in respect of not only Russia, but also of other States. It, of course, will be a guarantee that in the
future on similar cases against the Russian Federation would be not issued the same on the content decrees.

The proper implementation by the Russian Federation of decrees of the European court of human rights is an
important factor of stability of the Russian legal system. A huge role in it plays the acts of the Supreme courts of the
Russian Federation.

Thus, in Decision of the Constitutional Court of the Russian Federation of 21.01.2010 Ne 1-P" is made an impor-
tant conclusion: the provisions of 311 article of the Arbitration procedural code of the Russian Federation doesn't imply
the possibility to give retroactive decrees of the Plenum of the Supreme Arbitration Court of the Russian Federation
or the Presidium Supreme Arbitration Court of the Russian Federation, which are containing it legal position on the
issue of the application of the provisions of the law, regardless of the nature of legal disputes and established for these
cases the constitutional framework of the rule of law with retroactive effect. The constitutional court referred to the
provisions of the Convention and Protocols thereto, as well as based on their legal position of the ECHR, including
those expressed in the decisions, which are taken on the basis of the complaints of the Russian citizens.

«Since the change of the interpretation of the highest judicial body law provisions are considered in the Russian
judicial practice as grounds for cancellation of entered into force court decisions in the order of supervision, and so
on newly discovered circumstances, the European Court of human rights estimates, in the first turn, resulted whether
the quashing of the legal force of a court decision was rendered in favor of the applicant, the deterioration of its legal
status, established by this act, as well as the compatibility of procedures, in which there occurred such a cancellation,
the General principles of the Convention in it interpretation of the ECHR».

The possibility of re-examination of criminal case, in which the person has already been finally acquitted or con-
victed, shall be allowed, under article 4 of Protocol N 7 to the Convention, if there is evidence of new or newly dis-
covered facts, or if in the course of the previous proceedings were admitted significant breaches that have influenced
the outcome of the case. This norm, as articulated in relation to the criminal proceedings, the ECHR by means of inter-
pretation in conjunction with article 6 of the Convention disseminated and to civil cases, finding that the derogation
from the principle of legal certainty in these matters it is possible to correct a significant (fundamental) violation of
testifying to the improper administration of justice (decree of 23 July 2009 on the case of «Sutyajnik « v. Russia»™).The
quality of conformance of this criterion of the grounds for cancellation of the court decision and of the validity of the
derogation from this principle in a particular case is determined by the ECHR individually for each case.

In a Decision of June 7, 2007, in the case of Kuznetsov v. Russia” ECHR stressed that the procedure of reconsid-
eration of the case due to newly discovered circumstances is not in itself contrary to the principle of legal certainty,
to the extent to which it is necessary to ensure the fair administration of justice; the court saw itself's goal in deter-
mining of compatibility procedure with the provisions of paragraph 1 of article 6 of the Convention on the protec-
tion of human rights and fundamental freedoms.
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Out of the decisions of the ECHR follow that the abolition of the court decision in connection with given to inter-
pretation of the Supreme court retroactive force can't be considered as a violation of the principle of legal certainty,
if it is necessary for the fair administration of justice and the restoration of violated rights. Recognizing a violation
of article 6 of the Convention in the cases of this category, the Court does not deny the opportunity to consider chang-
ing the interpretation of the law as a newly opened or new circumstances, however, it emphasizes that the variation
of the enforcement of interpretation does not justify the abolition of a court judgment in the applicant's favor. The
inadmissibility of the abolition is not associated it with the nature of the circumstances, as not existing at the time of
the consideration of the case, and the fact that the abolition of the court decision, which since roman law is the «law
for parties», have led to a deterioration in the established by this decision of the person.

Thus, the abolition of the court decision in connection with the change of the Supreme judicial body already after
the issuance of the decision of interpretation laid down in the basis of rules of law, if it leads to a deterioration of
legal status of a citizen established by a judicial decision is considered by the European Court of human rights a per-
son (regardless of the applied procedures cancel) as incompatible with the provisions of the Convention, a criterion
of its legitimacy is recognized focus on the protection of acquired the status of a citizen or citizens associations as
obviously the weaker party in relations with the state, which ensures the principle of legal certainty as to the legal
status of the citizen.

This principle may not be regarded as preventing the cancellation of entered into force court decision, if it is nec-
essary for restoration of the rights of the citizen or the improvement of their legal status (in particular, on the grounds
that otherwise would have been considered unacceptable), which in General corresponds with the General principles
of law in time, including giving them the force feedback.

The decision of the constitutional Court of the Russian Federation dated 11.05.2005 Neo 5-P™ emphasizes:
Convention for the protection of human rights and fundamental freedoms, establishing in paragraph 2 of article 4 of
Protocol no. 7 (in the wording of the Protocol Ne 11), the right not to be held to be tried or punished twice does not
preclude the re-consideration of a case in accordance with the law and penal procedure of the state concerned, if there
is evidence of new or newly discovered facts, or if in the course of the previous proceedings have been allowed to
have a fundamental, principled nature of the material breach of affecting the outcome of the case, makes a distinc-
tion between the re-charge or restarting the tradition of the court for the same crime, which are prohibited in para-
graph 1 of this article, and the resumption of a case in exceptional cases.

From the legal positions should be, that the requirements of legal certainty and stability are not absolute and shall
not prevent the resumption of the proceedings in connection with the emergence of new or newly discovered circum-
stances, or if a significant violations that were made at the previous stages of the process and led to the wrong reso-
lution of the case. A similar position formulated by the European court of human rights in the case Nikitin v. Russia
(judgment of 20 July 2004").

The legislator, by envisaging a - observing enshrined in them the criteria and conditions - procedural mechanisms
and procedures for the review and cancellation of entered into legal force of the sentence, shall be obliged to formu-
late their unconditional basis. This is necessary to avoid arbitrary application of the law and taking into account the
fact, that it is a question of the revision of a decision of a judicial authority, which has already entered into force and
which, therefore, been finally solved questions about the person's guilt and punishment. Under this exception to the
General rule on the prohibition turn for the worse are permitted only as a measure of last resort, when failure to rec-
tify miscarriage of justice would distort the essence of justice, the meaning of a sentence as an act of justice, destroy-
ing the necessary balance of constitutionally protected values, including the rights and lawful interests of convicts
and victims. The lack of possibility of review of a final court decision in connection with the occurred in the course
of the previous proceedings material breach, which influenced the outcome of the case, would have meant that - con-
trary to the principle of fairness and based on it the constitutional guarantees of protection of human dignity and judi-
cial protection of human rights and freedoms - such an error of judgement cannot be fixed. It would be also in con-
tradiction with the Convention.

Thus, the judgments of the European Court of human rights are not sources of Russian law in the form of prece-
dent; they only reveal the content of the relevant articles of the Convention of 1950. In the sense, in which they inter-
pret the Convention, the decisions of the ECHR are obligatory for Russia, even if they were made in respect to other
States.
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Summary

Saluting the recognition of the importance of the legislator (and Supreme courts following by the legislator) the
decisions of the ECHR, I am not quite able to agree with the approach of the acts of the Court as «newly discovered»
or «<new» circumstances. In my opinion, we should talk about another thing. ECHR checks on the fact of observing
the Convention of 1950 in a particular case. Fact of incorrect application (or non-application) of the Convention had
already taken place in the time of state bodies decision-making, which then «appealed» to the ECHR. In other words,
the violation of the Convention had already existed; it wasn't simply «seen» (or was intentionally unsaw). What does
this «new» or newly discovered fact means?

Therefore, in the context of Russian Constitution (as well as propositions of law of Criminal procedural code,
Arbitration procedural code and Civil procedural code), it has been a violation of international Treaty and the pro-
visions of the forth part of the fifteenth article of the Constitution - «if an international treaty of the Russian Federation
fixes other rules than those envisaged by act, the rules of the international agreement shall be applied». I suppose
that in this case another rule should act; the decision of a state body shall be a subject to revocation, because it vio-
lates the proposition of substantive or procedural law.

For the purposes of implementation, all ECHR decisions can be conditionally divided into two categories: reso-
lutions adopted by the Court in respect of the state-party, and the decision in respect of the other states-parties to
the Convention.

In accordance with the article 46 of the 1950 Convention, states undertake to abide by the final judgment of the
Court in cases to which they are parties. In its first decision, the ECHR noted that, in accordance with the 53 article
of the Convention «only states-parties of the Convention that are «parties in the dispute», undertake to comply with
the decision of the Court».

Degrees, which are adopted by the Court in respect of the other states-parties of the Convention, formally aren't
binding for the countries, who weren't parties to the case. However, these acts may not be taken into account in law-
enforcement practice of the national courts, the Decision of the Court provides an interpretation of the Convention
and, in it sense, is obligatory for all countries of the Convention.

The former Chairman of the ECHR, R. Risdal, was emphasizing, that «they only perform the principal obliga-
tion, under which they are subscribed on the basis of the first article of the Convention, namely: to ensure compli-
ance with the rights and freedoms of any person, which is subjected to their jurisdiction, as it had set in the
Convention, but at the same time with the light of the interpretation, which is being given to them by the Court in
its decisions». As a rule, the Court shall refer decision on a particular case to the earlier adopted legal acts. Decrees
of the ECHR don't have the sign of a normative novelty, because it's represented the interpretation and explanation,
reveal the meaning and content of the particular provisions of the Convention, it isn't, in essence, enabling legisla-
tion and it doesn't create new legal propositions. The interpretation of the ECHR, which provides provisions of the
Convention, becomes a model for solution of similar cases by all States.

Thus, the judgments of the European Court of human rights are not sources of Russian law in the form of prece-
dent; they only reveal the content of the relevant articles of the Convention of 1950. In the sense, in which they inter-
pret the Convention, the decisions of the ECHR are obligatory for Russia, even if they were made in respect to other
States.
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Posib 3asiBHMKA Y IIpOLieci BUKOHAHHSI
piltieHHA €BPOIIeVICEKOIO Cyy 3

IIpaB JIYOJVIH.

CtaTTa NnpuUcBsYeHa BUSBJIEHHIO
npaBoOBMX MEXaHi3MiB Ta iHCTPY-
MEHTIB, SKi 3asBHUK Ma€ NpaBo
BMKOPUCTOBYBATU, KOJIM OCTATOYHE
piweHHs ECIJ1 Ha noro KopuUcTb
niansarae BUKOHaHHIO Aep>XXaBolo-
BignoBigayem.

The article is devoted to finding
legal mechanisms and instru-
ments, which may be used by the
applicant, when the ECtHR’s judg-
ment has been delivered in his
favor and should be enforced by
the respondent State.

Tersina AHIynioBa

Bracrmigox spocrarouoro moToky ckapr go €CITJI, mpomopIrivteo 30iIbITyeThes i KUTbKiCTh HeBMKOHAHMX AepKa-
BaMI-CTOpPOHaMU pimreHb. Best cricTema «TpirmuTh 110 1IBax». Ajle He TOMYy, IT[0 BOHa He JJOCKOHasIa, He edeKTrBHa
abo «immest ceOe He BUITpaBAasa». A 10 MPWYMHI TPUBAJIOTO Ta YCKIagHEHOTO 00'€KTUBHMMM i Cy0'eKTMBHMMM 00CTa-
BUHAMM «BiITYKY» BiIl lep>kaB, 10 TIPMETHAINCS A0 CTaHAapTis Pamy €sponu micis posnamy corriasmicTiaHoro Tabo-
Py-

Icaye OaraTto mocmimkens gk BiTumsuHgHMX (B.I. ByTkesuu, O.B. Bytkesuy, B.H. Jenucos, IO.€. 3antes,
I.C. Tlinses, B. € Mapwmasos, B. B. Mumuk, IT. M. Pabirmosud, C. B. Illepuyk Ta iHmmx), Tak i 3apybixamx (A. X.
Abammmze, A. C. Ariciesiu, @. benya-Powmep, E. Bpemri, C. O. I'moTos, E. Jeko, M . [Ixenic, A. [Ipxxemuencki, P. Kerr,
I'. Kirebec, ®@. JTig, K. ITapackesa, M. [1e Canpea, M. JI. EaTia Ta iHmmMX) BUYeHMX Ha IpeaMeT Pi3HMX acTeKTiB PyH-
kirionysanHs crictemy Korsenrist - Cyg,. Hesiki 3 HUX mpucBsdeHi mpaBoByM ITpobrieMaM BUKoHaHH: pirmens CCITT.
Opnak ydacTb 3asiBHMKa B IIpoLieci BUKOHaHHs ocTaTouHux pimens CCITJI mpencrasisieThesl IMTaHHSIM MaJIo TOCITif-
JKEHVIM.

3arajibHOBIZOMMMH y4acHMKaMU B IIPOLeci BUKOHAHHS pillleHb €BPOIIeiCbKOro Cyay 3 IIpaB JIOAVHM €: 3 OJHO-
ro OOKYy - mepkaBa-Bifmosifady, 3 irmmoro 6oky - Komiter Minictpis Pagn €spormr (KMPE) i €BpomericbKuiz Cy/i 3 TpaB
momyau (€CITI, Cym).

OcHoBHe TTMTaHHS JaHO1 POOOTN - UM 3AATHNUL 3asIBHMK CYTTE€BO BIUIMHYTV Ha Xif] BUKOHAHHS PiIlleHHs I10 CYTi,
TIPUIHATOTO Ha VI0TO KOPMCTh €BPONETICEKMM CYZIOM 3 TIpaB JIIOIMHY, SIKIIO JepykaBa OesmisbHa?

Mertor0 HaHOi CTaTTi € BUsIB/IEHHSI OCHOBHMX yYacHMKIB B IPOLeci BUKOHAHHS PillleHHs 110 CyTi €BponercbKoro
CyAy 3 IIpaB JIXOOVHM i BU3HaUeHHs pOJli 3asBHMKA B LIbOMY IpoLeci. A caMme IOLIyK IIPaBOBMX MeXaHi3MiB Ta iHCTpy-
MEHTIB, SIKi 3asBHMK Ma3 IPaBO BMKOPUCTOBYBaTH, Kojii octaTouHe pimenHs €CITI Ha ioro KopucTh mifjisrae BUKO-
HaHHIO [Iep>KaBOIO-BiIIOBiTaueM.

Coipg, 3a3Ha4MTH, 11O iHTepec 3asiBHMKA, Pl 3a BCe, 30Cepe/DKeHNII Ha BMKOHAHHI, 3alIPOIIOHOBAaHMX CYHAO0M,
3aX0[1iB IHAMBIAYaJIbHOIO XapaKTepy i cirpaBeyIMBoi rpoIioBol KomieHcanii. ITif «3asBHUMKOM», y KOHTeKCTi CTaTTi,
posyMmieThes dismana abo ropuamdaHa ocoba, sika 3sepHyacsa go €CITJI 3i ckaproro, o sKivt 6y10 BUHeceHo pirteH-
g Cymy mo cyTi (Ha KOpuCTh 3asgBHMKA) abo OyITo mocATHYTO TPy KHE BperymoBaHH: criopy. I1in 3axomamm ismmsi-
JlyaJTbHOTO XapakTepy (BifmosimgHo 1o mpakTuky Cy/1y) po3yMiroThCs: BiTHOB/IEHHS HaITiOHaIbHOTO PO3TTISAY, CKa-
CyBaHHs CyJIOBOTO IIPUINCY, BUHECeHHS BUIIPaBAYyBaJIbHOTO BUPOKY, 3HATTS CYIMMOCTI, 3BUIbHEHH 3 IIifl BapTy,
CKacyBaHH PillleHHs TTPO BUABOPEHHs (JermopTariii).

SIxmto B octaTouHomy pimtenHi €CITJT BctaHOBIIeHO (PaKT MOPYINIEHHS HpaB i cBOOOM 3asBHMKA, TO caMe BiH
(3aABHMK), SIK TIOTEPIIiyIa CTOPOHa, HavOLIBII 3aITiKaB/IeHNUN Y BUKOHaHHI ITPUHSATOTO Ha I0r0 KOPWUCTE PillleHH:.

SIx Oyr10 3a3HaUEHO BUITE, Ha JKajlb, «3BOPOTHUI BiIIYK» AepKaB yCK/TaIHEeHW 3aJIeXKHVMMY i He 3aJIeXXKHVMU BiT
HUX OpUYMHaAMU. AHajIi3 OUX IPUYMH - IIPeAMeT OKPeMOro JOCIIiIKeHHSL.

Hemoxmso He sragatn suciis I'. Kiebeca mpo Te, 1m0 «3aHafTO IMIBMAKE i MOTITUYHO HEMVHYyYe pO3IIPeHHs
Ha cxin 3miHMITo Xapakrep Oprawisariii - 3 KiTyOy meMoKpartivt BOHa IepeTBOpIIacs y KOy AeMoKpartiv» [1, c. 200].

VIIK 341.24 AHLIYMNOBA TetaHa OnekcaHppiBHa,
KaHAMIaT IOPUAMYHNX HayK, IOLEeHT, HOKTOpaHT Kadenpu rrpasa €BpoIeiicbKoro
Coro3y Ta HOPiBHSUIBHOTO MPaBO3HABCTBA HAIiOHAJIBLHOTO YHIBEPCUTETY

© T. AHuynosa, 2013 «Opecbka I0pyaMYHa aKageMisd» .
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TaxoX JopeuHMM BUIAETHCS 3ayBaXkeHHs 3 ITboro mpusopay IT'epa-T'enpi Vimbepa: «/Ims Pangu €sporm Ginpirte He
€ OUTaHHSM IIPOCTO CIIPUATU AepKaBaM-uwIleHaM 3a/IIIaTIC JeMOKPaTUYHMMM, a, CKOpillle, JOIIOMaraTu JAesKuM 3
HVX CTaTV JeMOKpaTUIHMW. MOHITOpUHT HeoOxigHM GinbItte, HiX Ko 6 To He OyJ10, TpOTe, BiH TTOBUHEH CYITpoO-
BOIKYBaTHCS TATPUMKOIO i BigITOBIZHMMY AisiMu i3 3B0poTHOTO OOKY. IToBMHEH Oy TN 3pO0IeHMT TaKMTI XKe - SKIIO
He OiTBITINTI - YIIOp Ha MpodiTakTHKy i ocBiTY, 4K i Ha ocymkeHHs. CyCIibCcTBO B IIiJIOMY, HaBiTh Oi/TbITe HiXX TpaBo
Ta iIHCTUTYIIiT, BUMarae fivt i JOITOMOTM y 3MiHi MeHTamiTeTy» [2, c. 449-464].

Y 11ivt HerrpocTivt TpaBoOBilT Ta MOITUYHIN CUTYyaIlil POk AepKaB, SKi B3sUIM Ha cebe 3000B'd3aHHS, y 3B'SI3KY 3
ninmcanHsaM KoHBeHIIT Ipo 3axmcT mpas JIIOAMHY i ocHOBOIIOIOXHMX cBobor, (KoHBeHIIis) oueBIHA - MPUITHATTS
LIBUAKKX 1 aleKBaTHMX 3aX0fiB 3 BUKoHaHHs pimens €CIUL; npuitHATTS TepMiHOBMX i aJIeKBaTHMX 3aXO/iB LIOI0 yCy-
HeHHS CTPYKTYPHMX / CMCTeMHUX HeOiKiB; JOTpUMaHH: nonoxeHb Korsenrril Ta 3acrocysarss mpaktuky CCITJT
B paMKax HalliOHaJIbHUX IIPaBOBUX CHUCTeM, IIONYJIIpu3aliis HiHHoCTel i npuHiuiis Pagu €sponmn.

IOpucr €ppomernickkoro cyay 3 mpas mioguaM M. JIoboB Bif3Hadae, 1Mo «IIpaBOBi HaCTiAKM pilTeHb
€BpOMerVICEKOTO Cy/Ty I Aep KaBy-BiAIIOBiTada, 09eBMAHO, OYAyTh Pi3Hi 3a CBOEIO MPMPO/IOIO0 B 3aJIeXKHOCTI Bif TOTO,
Y1 TIfIe MOBa ITPO BiTHOBJIEHHS ITOPYIIIEHOTO ITpaBa KOHKPETHOTO 3asBHYKA ab0 ITpo 3MiHYy 3aralbHOI TpaBOBOI CUTya-
i1 717151 3am06iraHHA TTOAiOHMX MOpyIIeHsb ¥ MarOyTHROMY. [Tpu 11boMYy i Ti 71 iHIITE HACTIIKM MOXYTE OyTU BKpart pis-
HOMaHITHI B CWITy CITeTndiKM MpaBoBMX CHCTEM Jepkas - ygacHuITh Konsentii» [3, c. 11].

IIpaBoBi iHCTpyMeHTH, SKMMM Ma€ IPaBO CKOPUCTATUCS 3assBHUK Ha cTafil BuKoHaHHs pimenns €CITI, mpui-
HSITOTO Ha VI0r0 KOPWCTh MOXXHA PO3IUINTY Ha [ABi OCHOBHI IPYIIN:

- npaBoBi iHcTpyMeHnTn Pagu €spony;

- HalliOHAJIbHI IPaBOBi IHCTPYMEHTH.

Posranemo npaBosi incTpymenTyt Pagy €sponm. 3araabHOIOCTYIIHMM iHCTPYMEHTOM, KUV MOXe BUKOPUCTO-
ByBaTV KOXKeH 3asBHVK Ha Oy/Ib-sIKivt cTaflii BMKOHaHHS PillleHHs I10 CYTi, € TpaBo, 3aKpirleHe mpaswsIoM 9 i mpasu-
som 15 TTpasmt mpouenypu Komitery miHicTpiB 3 Harjisay 3a BUKOHaHHSM PillleHb i yMOB IpyXKHBOTO BperyJIoBaH-
Hs1 ciiopis, npuiHATUX 10 TpasHa 2006 p. Ha 964 3acigaHHI 3aCTYIIHMKIB MiHICTpIB.

Bignosigro mo Ilpaswmia 9 «3seprenns no Komitery MinicTpis» 3asHauennx [lpaswt nponenypu:

1. Komiter MinicTpiB moBuHeH po3misamaTyi Oyib-sIKi 3BepHeHHS, OTPMMaHi Bifl MOTepIIiyiol CTOPOHN Y 3B'SI3KY 3
BUIITATOIO CTIPaBeINBOi KOMITeHCaITil abo MpUITHATTAM iHAMBITyaTbHMX 3aXO/IiB.

2. KomiTer MiHicTpiB yIToBHOBaskeHUVI PO3IIIAIATH Oy/Ib SKi 3BepHEHHs, OTPpMMaHi Bif] HeypsIoBIX OpraHisariin,
TaKOX $IK Bij] HalllOHaJIbHMX IHCTUTYLIi, 110 3alIMAlOThCs IIOMYJIIPU3aLi€lo i 3aX1CTOM IpaB JIIOAWHI, Y 3B'S3KY 3
BUKOHAHHSIM CyJIOBUX PillleHb y BiInoBigHOCTI 3i crarTero 46, myHKTOM 2 KOHBeHIIii.

3. CekpeTapiaT IIOBMHEH BiIIIOBIIHMM YMHOM JIOBECTH 3BePHEeHHs, OTpMMaHe BiIIOBiqHO 40 IyHKTY 1 11b0ro Irpa-
BuIIa, o Bifoma Kowmitery mimicTpis. Bin moBuHeH 3podwutw 11e i y BigHOIIEHHI Oy/Ib-SKOTO 3BepHEHHS, OTPMMaHOTO
Bi/ITIOBITHO 710 MyHKTY 2 IILOTO TIpaBuyla, pa3oM i3 OyIb-saKMMM 3ayBaskeHHSIMU ieslerariii(vi) 3a yMOBU, IIIO OCTaHHi
nepeniafoThes 10 CekpeTapiaTy MPOTATOM I'SITV poOOUNX JHIB 3 MOMEHTY ITOBiTOMITEHHS ITPO TaKe 3BepHeHHs» [4].

Crin 3a3HaYMTY, IO Y BiIHOIIIEHHI CITOPiB, BPeTy/IboBaHMX APYKHIM IUIIXOM ITepefiOadeHo aHaIOTigHe ITpaBo
3asgBHMKa, 3aKpimuieHe y mpaswti 15 3asaavennx [Tpaswt mporenypn (Bci myHKTH TipaBwuia 15 cdopmypoBaHi imeH-
TUYHO JI0 TIYHKTiB IIpaBwIa 9).

OueBnHO, 0 B 3a3HAaYEHMX IpaBWlaxX VOeThCs JIMIIe PO 3BepHEeHHs, MOB'd3aHi 3 BUIUIATOI CIpaBeJIMBOL
KOMITeHcarlii abo TpUITHATTAM iHAVBIAyaTbHIX 3aX0/IiB i He MiCTUTECS SBHO BUPa’keHOTO JT03BOJTy 3asIBHMKOBI HaIIpa-
BJISATY 3ayBakeHHs], 1110 CTOCYIOThCA MUTaHHS IIPO 3arajibHi 3axoan. Ha nymky Bimomoro Buenoro i agsokara @. Jliua
TaKa MOXXJTMBICTD «SIBHO He BUKITIOYAETHCS ... X0Ua, CTPOTO KaXkydwm, 3asBHUK He Mae «locus standi» 1iy1s 3BepHeHHS
1o KomiTery MiHicTpiB 3 muTaHb «3aTalbHMX 3ax0f1iB», M CexpeTapiaTa MoXe OyTH BaXKIIMBUM 3HATHU TyMKY 3asiB-
HUKIB Ta / abo Ix mpencTaBHMKIB. 3BepHEHHS IIpelCTaBHMKA 3asBHMKA Oe3lIocepelHBO A0 IIPEICTAaBHUKIB IHIINX
Tlep>kaB y9acHMKiB Pagy €Bporm 3 MeToIo 3aKIMKaTH 1X 3aifHATY MeBHY ITO3UIIIO 0 «3aTaJbHUM 3axofiaM» (B KOH-
TekcTi KoHTpornbHOI porti Komitery MinicTpis) Takox Moxke 6yt edpextusHyM. [TomibHmM umHOM B HamOiTBIT BaX-
JIMBUIX CITpaBaX pe3yJIbTaTV MOXe IPUHeCTH 3BepHeHHs mpasosaxvcHnx HYO B Komiter MinicTpis (3 HanpasieHHIM
Korrii 710 [lemapTaMeHTy BUKOHaHHS pimreHb €apornericbkoro Cymy 3 Ipas JIIOIMHM) i 0 TTpefICTaBHYIKIB /IepXKaB, sSKe
BKa3ye Ha «3arajbHi 3aX0fn», Ki HeobximHo 3aivicamT [5, c. 161-162].

Bupumsi nepesnik xomyHikallinn 3agBHMKIB 3 KoMiTeToM MiHICTpiB 11010 BUKOHAHHS pillleHb 3a OCTaHHI TPuU
poxu (rmrotumvt 2010 - otz 2013 poKy), OUeBMIHMM € BUCHOBOK, IO B IepeBakKHil OipirocTi Bumnankis (3 104 moctym-
HVIX Pe3ysIbTaTiB MOMIyKy [6]) Iert iHCTpyMeHT BUKOPMCTOBYBasIM 3asBHUKM Y cIIpaBax mpoTu Typeudnsn. CoyHMM
BUMAIKOM KOMYHiKallii 3asBHMKa II0/I0 BUKOHAHHS pillleHHs MpoTy YKpainm (y 3a3HadeHu Mepiof) € 3BepHeHH:
MIPUBATHOTO aKIlioHepHOTo ToBapucTBa «Haykose BupobHIUIe 00'emHaHHS «ATPOKOMIIIEKC», B SKill 3asSBHUK ITOBi-
nomise KomiteTosi MiHICTpiB IpO CBOXO He3ropy 3 nosumiero Ypsaay YKpaiHu IIofo 3aXodiB iHaMBilyaIbHOrO i 3arajib-
HOrO XapakTepy, BUKJIafgeHol y BinnosigHomy ITiani ain, i seepraerbes 1o KomiTeTy MiHICTpiB 3 MpOXaHHSAM:

- BCTaHOBUTH, IIIO Ipo0JIeMa, BUsBIIeHa Y PillleHHi « ATPOKOMITIEKC MPOTH YKpaiHv» € IpobIeMoro CCTeMHOTO
xapakrepy i;
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- 3aCJIyXaTu 3BIT Ypsay IIpo 30iMICHeHHS 3aX0/iB iHAMBIAyaJIbHOIO i 3arajJIbHOTO XapaKTepy 3 MeTOI BUKOHAHHS
pimnteHHd y cripaBi « ATPOKOMIUIEKC ITpoTH YKpalHW» Ha 3acifaHHi 3 Tpas moanHu 5-7 6epesns 2013 (1164 DH meet-
ing (5-7 March 2013)) [7]. {Ix OGaummo, B ITOMY 3BepHEHHI 3asBHVMK BVCIIOBIIIOE CBOIO IYMKY 3 ITPMBOJY 3aXOfiB K
iHOMBiTyaIbHOrO, TakK i 3arajlbHOIO XapakTepy.

Criz BpaxyBaTw, IO pe3yJIbTaTy TIOIIYKY IIpoaHaIi30BaHMX BUITE JaHNX MOXYTh Oy TV HETIOBHMMM, TOMY IIIO Ha
mifcrasi 1. 21 CraTtyTy Panu €sponm i mpasuma 8 «JocTym o indopmartii» [Tpasut nporienypu KomiTtery minicTpis
3 HaIvIA7y 3a BUKOHAHHSM PillleHb i yMOB TPy KHBOTO BPeTyJIIOBaHHS CITOPiB «iHdOpMaTllis Ta MOB'A3aHi 3 Helo TOKy-
MeHTH, npepcrasieHi Komitery MinicTpis Bucokoi gorosipHoi cTopoHOI0 BifmosigHO Ao cT. 46 n. 2 Konpenuii; ...
TIOTEPIIIIOI0 CTOPOHOIO, HEYPAIOBMMY OpTaHizariisiMu abo HaIlioHaTbHUMY iIHCTUTYIIISIMY ... TIOBMHHA Oy T JTOCTYTI-
Ha [IJI FpoMafIchbKocTi, Ko KoMiteT MiHICTpiB He yXBaJIMTh iHIIOTO PillleHHs: 3 MeTOIO 3aXMUCTy 3aKOHHUX JIepKaB-
HIX abo mpuBaTHMX iHTepeciB» (IIpaBuio §, 1. 2). 3 woro BUIUIMBAE, III0 He BCs iHOpPMALIis IIpo 3BepHEHHS 3asBHI-
KiB 1o KomiTeTy miHicTpiB MOXe OyTV HOCTYITHOIO /1711 TPOMa/ICHKOCTI.

Kpim Toro, «y Bcix BumagKax, Koy IIOTepPITiIivt cTopoHi OyJla HajlaHa aHOHIMHICTB y BiflITOBigHOCTI 3i cT. 47 1. 3
Pernamenty Cymy, vioro / i aHOHIMHICTh TIOBMHHA OyTn 30epeXkeHa B ITpoIieci BUKOHAHHS PillleHHs, SKITO BiH / BOHa
CTIerfiaTbHO He TIONPOCUTD TTPO YTPMMaHHA Bif aHoHIMHOCT» ([Tpasumiio 8, 1m.5).

SIK 3asIBHMIK MOYKe BIUIMHYTW Ha XiIl BUKOHaHHS PillIeHHs, CKOPMCTaBINNCh ITpaBOM 3BepHeHHs (KOMyHIKartil) 10
Kowmirery minicTpis?

Y Ilpaswiax npouenypu KomiteTy MiHICTpiB 3 HarjIsay 3a BUKOHAHHSIM PillleHb i YMOB Py XHBOIO BperyjroBaH-
H# CITOPiB, BifcyTHI Oy/ib-sAKi Mpumvicy Ha I1eV paXyHOK. BigcyTHicTh Takmx criertiaTbHO TTeperOadeHX MPUMINCiB /
TTOBHOBaXeHb (3a BMHATKOM HabefieHoro puire [Ipasua 9 1n1.3) y Binmosine Ha 3BepHeHHS 3asBHUKIB TO3BOJISAE IP-
nyctuty, mo KomiTeToMm MiHiCTpiB MOXyTh OyTH 3po0sieHi Ti mii, sKi He cymepedaTs HopmaM CraTyTy Pagm €sporn,
KomBeHTt1ii Ipo 3axmcT TpaB JIIOAMHM i OCHOBOTIONOXHMX cBobor Ta [Tpasum mponenypn KMPE.

Ha 1159-my 3acimarni Komitery minictpis 16 ciuna 2013 (Pisers B), 3acTymHMKM MiHICTpiB CXBaimIn HaCTyITHI
3aXOM IOA0 MOJIIIIIeHHS HaIIsy 3a BUKOHaHHSM pimeHb €ppornericbkoro Cyay 3 IIpas JIIOAVMHM:

- CTBOPEHHSI 3aTaJTbHOJIOCTYTTHOTO TIePesTiKy CIIpaB, 3aIlIpOIIOHOBAHIX [ITIs pO3IIIAAy B mpoekTi ITopsaky poboru
sacimaas KMPE 3 mpas mopman (DH), ame Ges myHKTiB, sKi migyIsaraioTh 0OroBopeHHI0 Ta / abo MPOEKTiB pillleHb
(imdopwmarriss mopuHHa OyTM oOMexeHa [0 PiBHS TPaAMIIMHO AOCTYITHOI iHdopMariil, ToOTO ommc crpasu i cTaH
BUKOHAHHSI, MOXe OyTM 3 TOCWJTaHHSAMM Ha iHIII 3arajTbHOMIOCTYTIHI JTIOKYyMEeHTN);

- OiTBIIT HAOYHOI TTpe3eHTallil TO3UTUBHMX Pe3yJIbTaTiB, JOCATHYTUX Y BMKOHAHHI PillleHb 110 CyTi i pirmeHs mpo
OpUHATHICTD [8].

Y xopi 3a3HaYeHOTO BUIIE 3aCiTaHHs TaKOX OYJIM MPUMHSATI pillleHHs:

- nopyunTtu CeKkpeTapiaTy BXUTV HeOOXiTHVX 3aXOiB /I peartizaliii BUIIIeBKa3aHVIX ITPOIO3NIIi B xofi 1164-
ro (DH) sacinagnsg (5-7 6epesns 2013 p.);

- IIOBePHYTHCS 10 NUTaHHS PO IIOJAJIbIIL 3aX0M LIOH0 BIOCKOHAJIeHHs HaIjlsly 3a BUKOHAHHSM pilleHb 10
cyTi i pimmens po mpunHATHICTE Cy7y i yTOUHEHHI X TTporieyp Ha OCHOBi HOBVIX ITPOTIO3NIIIN, sIKi OyayTh 3po0ite-
Hi rioro CrrertiapHOI0 pobodoro rpymoio 3 pecpopmu cuctemn Kousenriii mpo mpasa moaman (GT-REF.ECHR).

Heo0bximHo Bim3HaumTH, 1110, HATPATIIAIOYN Ha CUCTEMHI / CTPYKTYpPHI HaIlioHaIbHI MpobaeMy HU3KM depiKab-
cropin Konsenunii, Paga €spony nocmiroe BHYTPILIHI IIpoLeypu, 110 CyIIPOBOIKYIOTh BUKOHaHHs pimens CCITJL.

INopisugrHO0 HemaBHO OysT0 Ha/aHO MpaBoBY OCcHOBY M yuacti C€CITI y mporieci BUKOHaHHS TOTO BIACHMX
pimrens. 3Mian, BHeceHi ITporokonoMm Ne 14 mo cr. 46 Konsenrrii «O00B's13K0Ba cwla i BUKOHAHHS pillleHb», a caMme
1. 3111 4 cT. 46 KoHBeHTIil B cy9acHin ii pemaxiiil mepegdadaroTs y9acTh €BpOTeTICEKOTO CYAy 3 IIpaB JIIOIWHM B ITbOMY
mpoiieci.

Taxka yuacts Cymy HeoOXimHa y pasi, SKIITO

1. Komirer MinicTpiB BBaXkae, 1[0 HaTTIs/Ay 3a BUKOHAHHSIM OCTaTOYHOTO PillleHHd MTepemKokKae mpobiema TIy-
MaueHHs [[bOro pillleHHs:. Y I[bOMY BUIIQAKy BiH BIIpaBi IepefaTu JaHe IUTaHHd Ha posran Cyny 1 BUHeCeHHs
HVM pillleHHd 3 TUTaHHs TITyMadeHHs. PirmeHHs mpo mepefavdy nuTaHHs Ha posriras Cymoy yXBaTioeThes OUTBITIiCTIO
y [IBi TPETMHM TOJIOCIiB IpeACcTaBHIKIB, yITOBHOBaXkeHMX OpaTy y4dacTh y poboti KowmiteTy;

2. Komirer MiHicTpis BBaxae, 110 Brucoka Jlorosipaa CTopoHa BigMOBIISIETbCS IIIAKOPUTIICS OCTATOYHOMY pillleH-
HIO y CIIpaBi, B IKOMY BOHa BWCTYIIa€ CTOPOHOIO. Y IIbOMYy BUIIAJKy BiH BIIpaBi, IiciIs HampasaeHHs OillifiHoro
nosimomtens: 1ivt CTOpoHi, i MIIIXOM yXBasleHHsI pillleHHs OiTBITiCTIO TOI0CIB y ZIBi TPETUHM TOJIOCB ITpeICcTaBH-
KiB, yroBHOBaXkeHUX OpaTm ydacTh y poboti Komitery, mepemgatn Ha posrran Cyay muTaHHS UM He TIOPYIIWIa I
Cropona cBoe 3000B's13aHH:, BCTaHOBJIEHEe BifITOBIAHO 110 MyHKTY 1 cT. 46 Konsentti [9].

Ha mincrasi Pesosmrorit ITAPE 1226 (2000) «Bukonanms pimtens €ponericbkoro Cyy 3 IpaB JTIOAVMHW», TPWUT-
aaTin 28 sepects 2000 poky [10], ITapmamenTcoka Acam6itest Pagy €sport (ITAPE) Takox Gepe ydacTh y HaryImi 3a
BuKoHaHHAM pimens CCITT. YV Texcri Pesosmorii 1226 (2000) ITAPE pexomenmye KomiTeTosi minicTpis «iHdopmy-
BaTy AcaM0sTeto IIpo XifT BUKOHaHHS Cy/IOBUX PillleHb», 3aKIMKae TTapIlaMeHTChKi fiesterariil «peryyIsipHO MPOBOAUTH
nebaTy 3 MPVBOY BUKOHAHHS CYHOBUX PillleHb, ... 3p00OUTH Bce MOXITMBE, 100 TOOUTICS MBUIKOTO i edpeKTUBHO-
ro BUKOHAHHSI Cy[IOBUX PillleHb» Ta iH.
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ITpodinprmmM xkomiterom ITAPE, 30kpeMa, 3 ITMTaHb JOTPMMAHHS IIpaB JIIOAVHY, iMIITeMeHTatii HopMm KoHBeHIIi,
BuKOHaHHs pimenb Cyy Ta 3aCTOCYBaHHIO VIOTO IMPaKTUKM B Aep kaBaxX-ydacHuIbX € KoMiteT 3 opuaymyHmux nuTaHb
Ta npas jrogvHN. [Tpoektn pesomonin [TAPE 3 myx muTass po3po0IIsSIOTECS Ha MIiICTaBi JOMIOBiIeV, MiIroTOBIeHNX
uneramm Kowirtery [11]. [Ixxepemamm irdopmariii st Jorosigadis, KpiM 0codmcToro mocBiny i 3HaHb, MOXYTB CITy-
JKUTU CIIelialibHi BisuTy 10 gepxas-cropin KoHBeHIIil, crieniajibHO opraHi3oBaHi CJlyXaHHS 3a y4acTiO pe/ICTaBHN-
KiB BMKOHABUOI BjIaJl Ta rojliB HalioHayibHMX Aeiterauint y [TAPE nepxas-ctopin KoHBeHllii, mpecTaBHUKIB TpoO-
MaJICBKMX OpraHisalliyi Ta HesaJleXHNX eKcreprTis. 3pmuariio, [TAPE, e mpoBoauTs MapasieIbHUI MOHITOPMHT BUKO-
HaHHS BCix pimrens, npunHaTnx Cygom no cyti. OCHOBHA yBara OPUAUISEThCS FYUYHMM IIOJITUYHMM IIpoliecaMm, a
TaKOX BUIIaJKaM 3aTATyBaHHs BUKoHaHH: pimters CCITJT, 110 BusABMINM ceprio3Hi cucTeMHi / CTpyKTypHI mpobmemm
B JepkaBax-cropoHax Komnsentrii. Bifgmosifgro, 3agsaMKM Ta / abo 1x TIpeficTaBHMKY MOXYTh HallpaBUTH iH(oOpMa-
mifo o KomiTeTy 3 IopmaAnMdHMX MWTaHb Ta IIpaB JIFOAMHMY, 3a JOITOMOTOIO BillITOBiIHOI HaITioHaIpHOT festerariil abo
IpaBO3aXMCHOI HeYPsA0BOI OpraHisarii.

HamionaneHi mpaBoBi iHCTpyMeHTH, $Ki 3asBHUK Ma€ IIPaBO BMKOPWCTOBYBATH B IIPOLIECi BUKOHAHHS PillleHHs
o CyTi B AepkaBax-cTopoHax KoHBeHIil po3pi3HAIOTECS B 3aJIEKHOCTI Bifl TOrO SKUM HOPSIOK BUKOHAHHS pillleHb
C€CITJT BcTaHOBIEHO y KOXXHOMY 3 HUX (UM € IIeVl TTOPSIOK YCTaIeHNM i U1 BPeryIboBaHO y4JacTh 3asgBHUKA B ITbOMY
nporneci). HaBemeMo xistbka IpuKIIamiB.

B Vxpaini mopsimok BUKOHaHHS pimteHb Ta 3actocyBaHHs npaktuku CCIIT sperympoano 3akorom [12].
BinrosigHo 10 IbOro 3aKOHY «CTAryBau» Ma€e psfl OpoLecyaIbHUX IIpaB, cepel, HUX IIpaBo Ha:

- DOCTYII 0 pillleHHs Ha Jdep>KaBHir MOBi (cT. 5);

- TIOJTaHHS 3a5BY B [Iep’KaBHy BUKOHaBUY CJIyKOY ITpo BUIUTIaTy KOMITEHCATIil, B AKil MaloTh OyTH 3a3HadeHi pek-
Bi3UTV OaHKIBCHKOTO PaxXyHKY I TlepepaxyBaHHs KOIITiB (cT.7, 1. 1 a), MpUYoMy HeMoJIaHHs «CTATYBaveM» 3asBu
PO BUILIATY BiIIITKOyBaHHS He € TePerIKo0i0 M BMKOHaHH Pimrenns (cT.7, m.2);

- OTpUMMaHHS JOJATKOBVX KOIMITIB Y BUIJISAMI TIeHi, y pasi MopyIneHHs CTPOKY BUIUIATH BiIIITKOIyBaHHS (CT. 8,
. 2);

- TpaBo OyTM MTOBiIOMITEHVIM AepKaBHOIO BUKOHABUOIO CITy>KOO0I0 TTpO TlepepaxyBaHHs Ha JIeTIO3UTHUT PaxXyHOK
Tlep>kaBHOI BMKOHABYOI CITY>KOM CyMU BiIIIITKO/TyBaHHS MPOTATOM TPHOX JIHIB 3 MOMEHTY TepepaxyBaHH4 (cT. 9, 11.3);

- mpaBo OyTw mosimomiennM OpraHoM IpefICTaBHNUIITBA 3 PO3'SCHEHHSAM IIpaBa IMOPYIIUTHY ITPOBaKeHH TIPO
Teperyisay, cripaBu Ta/abo PO TpaBO «CTATyBada» Ha BiTHOBIEHHS IIPOBaj/KeHHS Bi[IIOBIAHO MO0 YMHHOTO
3aKoHOfaBcTBa (cT. 11, . 1 a).

Taxvm umHOM, 3aKOHOABCTBOM YKpalHU IepefrOadeHa, TeBHOIO MipoIo, TTacMBHa POJTh 3asBHMKA («CTATyBada»)
y mportieci BuxkoHauHs pimensst ECITUI. Vloro pors He € KITIOYOBOI, i , He3aIeXHO Bif vioro mint abo GesmisutbHOCTI
(sx 3acBimuye, HampmKkiIaz, cT. 7 1. 2 Buiesragadoro 3akony) pimenns €CITT mosuaHe OyTV BUKOHAHWM AepKa-
BOIO(aMM)-BiATIoBimaueM(amr).

SIK BXXe 3a3Ha9asIo0Ch, mporiec BukoHaHH4 pimrens CCITJT y €pponericekmx KpaiHax He € yHidikopaHMM. «30KpeMa,
y Himeuunmni pimenns €CITJI He € caMomocTaTHIM IOPpUAMYHNM JOKYMEHTOM [1j1s1 IIPOLely Py IIPUMYCOBOIO BUKO-
HaHHH. 3agBHUK, kU orpumas pimenHs €CIIJI Ha cBOX KOpUCTh, Ma€ 3BePHYTUCH [0 Hal[iOHAJILHOTO CYIY
HimeuunHn 3 MeTOI0 OTpUMaHHS «BU3HAHHS» TaKOI'O PillleHHs! KOMIIETeHTHVM Hal[iOHaJIbHVM CyJI0OM 3a aHaJIOTicr0
i3 IIpolLeAypoI0 BU3HAHHS pillleHb iHO3eMHMX CyfdiB. AHajloriuHa cucrema fie i B Ascrpii, ge PenepanbHnii 3aKoH
npo Buxonanusa Cymosux Pimrens (Exekutionsordnung) me susnauwae pimenns €CITT sx qoKyMeHT, Ha TTificTaBi
AKOTO Oe3rocepeHbO MOXKIIVBE 3MIiTICHEHHS IIPVIMYCOBOTO BMKOHAHH:. 3aKOHOIABCTBO ITastii Takox He BU3Hae Oes-
nocepemabo pimenHs €CITJT gk caMOIOCTaTHROTO JOKYMeHTa, SIKUM TIJjIArae MpUMycOBOMY BMKOHaHHIO» [13, c.
85].

KomBeHnT1ist Tpo 3axvCT MpaB JIIOAMHY i OCHOBOTIOIOXKHWX CBOOO/, He Tlepeidadae CaHKITIN y BUTIAIIKY, SKITIO Jep-
KaBa He BUKOHYye pimenns Cymy. 3axomm, 10 BXMBAIOTBCS OO TaKoi gepxasu, mependaueni Craryrom Pagu
€Bpomnm, 30kpema crarreio 8. ITpu 11boMy 3a Bcro, Himbmr HiX 60-piuHy, icTopiio opraHisariil XomgHy gepXaBy He OyI10
BUKITIOUEHO 3i ckiamy Pagy €epornm Ha mipcTasi cT. 8 CraTyTy.
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Summary.

The article is devoted to finding legal mechanisms and instruments, which may be used by the applicant when
the of the ECtHR's judgment has been delivered in his/her/it favor and should be enforced by the respondent State.
The author believes that legal instruments, which may use the applicant at the stage of execution of the ECtHR’s
judgment, may be divided into two main groups: legal instruments of the Council of Europe and national legal

instruments.

The author of the article identified key players in the execution of the European Court of Human Rights’ judg-

ments. Among them: State Party(ies) to the Convention for the Protection of Human Rights and Fundamental
Freedoms, Committee of Ministers of the Council of Europe, Parliamentary Assembly of the Council of Europe,
European Court of Human Rights, applicant and his/her/it legal representative, as well as national and internation-
al nongovernmental human rights organizations.

National legal instruments that the applicant may use during the process of execution of the ECtHR’s judgment
are differ from State to State depending on which order of ECHR judgments found in each of them (if it is a well-
established procedure and are regulated the participation of the applicant in this process).

It was found, that the process of execution of the ECtHR’s judgments is not unified. The legislation of Ukraine
provides, to some extent, the applicant's passive role in process of execution of the ECtHR’s judgments.

Convention for the Protection of Human Rights and Fundamental Freedoms does not include sanctions if the gov-
ernment fails to fulfill the judgment. Measures taken in such cases provided for in the Statute of the Council of
Europe, particularly in art. 8. Thus for all, more than 60-year history of no state was removed from the Council of
Europe on the basis of Art. 8 of the Statute.
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CneuBunyck: NMpaBa noanHm

Brvimora ocTaTOUHOCTI CYyOBVIX
pilIeHb K HeOOXiTHa yMOBa ITPVHIIN-
ITy [IpaBOBOI BM3HAYEeHOCTI

(Ha mpmKIIazail pimeHs €BpONercbKOro
Cyny 3 1IpasB JIIOIVIH)

Y cTaTTi 3OificCHEeHO aHani3 okpe-
MUX pilleHb EBponericbkoro Cyaoy
3 npae NI ANHU NPO NOPYLUEHHS
cT.6 EBpoOneiicbKoi KOHBEHLi Npo
3axuUCT Npas NIOAUHU | OCHOBOMNO-
NIOXHUX cBOGOA. ABTOP PO3KPUBAE
npo6aemMn HeBUKOHaHHS CYA0BUX
pileHb. 30kpemMa, HEBUKOHAHHSA
CYA0BUX pillleHb PO3rnsagaeTbca K
MOPYLUEHHS MPUHLMINY NPaBOBOi
BU3HAYEHOCTI — OAHIET i3 cknapo-
B/X BEPXOBEHCTBA Npasa.

The article is devoted to the analy-
sis of key case-law of the European
Court for Human Right on Article 6
of the Convention for the
Protection of Human Rights and
Fundamental Freedoms, in particu-
lar, in the aspect of non-enforce-
ment of domestic judgments. The
Author argues that non-enforce-
ment of judgments constitutes the
violation of the principle of legal
certainty — one of the integral ele-

ments of the Rule of Law.

ITpobnema mependavyBaHOCTI HaCITiAKIB /il TpaBa Ha TIOBEIIHKY 0Ci0 € Haa3BMYIaTHO BasKJIMBOIO, OCKITBKY TaKVM
YMHOM Cy0'eKTI MpaBOBIIHOCKH € BIIEBHEHVMM Y peaslisaliil HopM [Iifo4oro 3aKoHy. BayXmiBuiM mpaBoBMIM ITPVHIIN-
OM, SIKMVI HOKJIMKaHUV BMKOHYBaTV TaKe 3aBJaHHsl, € IIPVUHINII IIPaBOBOI BU3HAUEHOCTI.

VY BiTUMsHAHIT IOPpUANYHIV HayIli TPYHIIAII TPaBOBOI BU3HAYEHOCTI € MaJIo JOCTIIKeHM 3 TOUKM 30y disoco-
&ii mpaBa Ta 3araapHOI Teopil ITpaBa, Opakye MOPiBHATLHO-IIPABOBMX AOCITIIKeHD a Ile aKTyasli3ye TImboke Teope-
TWYHe BUBYEHHS 7oro 3MicTy. lle mmuTaHHS mocmimXyBanu Taki BimoMmi ykpaiHceki ueHi sk M.I. Kosobpa,
C.TomosaTut, IO.€ 3anmies, , C.B.Illepuyx, C.IT. [Torpebnax ta in. Ceper 3apy0ikHMx BUeHMX 3a3HauMMO podboTn A.B.
Harvici, @.A. pon Xarieka, b. JTeoni, b. Tamanaru ta in. BapTo 3asHaunTyt po6oTH y 11bOMY HaIIPSMKY BUEHWX-MOBO3-
Hap1is H.B.Aptukyrin, A.Tkauyka, A.Xsopocrsukinoi, XK. [Izeriko, JI.I. Yymiaan ta ia. B manin cdepi mamomocimke-
HVIMV 3aJIUIIAIOTHCA 3aTaTbHOTEOPeTUYHi, MeTOIONIOTiuHi, (pirTocodchrko-TTpaBoOBi acTIeKTVI BUKOPVCTaHHS 3aKOHOIaB-
umx AediHiniv y mpasi.

3aBaHHAM Li€l CTATTi € BUBYEHH: TaKOr0 aceKTy IIPUHLINITY IIPaBOBOI BU3HAUEHOCTI, IK OCTaTOYHICTh CYA0BMX
pireHs, HeMOXXITMBICTh HEOOTPYHTOBAHOTO IIPETJISY CYAOBWX PillleHb, ITPO0IeMy HeBMKOHAHHS CY/IOBUX PillleHb.
Bukonanms 3aBmaHHs Oyrie 37ifICHeHO Ha OCHOBI aHasIi3y oKpemmx pimteHs €Bpomnericbkoro Cymy 3 TIpas JIIOIVHMY,
30KpeMa, SIKi CTOCYIOThCs IIOPYIIeHHs CT. 6 €BPOIericCbKOi KOHBEHIIIT IIPO 3aXMUCT HpaB JIOAVHN i OCHOBOIIOJIOXKHMX
cBObOI.

ITpyHOuI 1paBoBoOi BM3HAYEHOCTI TPaOULIiIHO TIIyMaunTbes €sponenicbkum CynoM depes IIpaBo Ha CIIpaBel-
JTMBUW Cy7, TapaHTOBaHe cTaTTero 6 KoHBemrlii, sike mepembadae, Mo MpW BUHECEHHI OCTaTOYHOTO i IOPMANIHO
000B's13K0BOTO PillleHHsT Y MWBiTbHIT cripaBi abo BUITpaBAyBaIbHOTO BUPOKY Y KpUMiHAIBHIN CITpaBi, pU3MK IX CKa-
cysaHH4 BincyTHin. Cy/1 B CBOIX pillleHHSIX HeOTHOPa30BO 3a3HauaB, ITI0 Take IIpaBo 0ys1o 6 mpumapHMM, SKOM Bricoxi
Horosipai CTOpoHM y CBOEMY BHYTPIillTHROMY 3aKOHOJABCTBi JO3BOJIVUIV OCTaTOYHOMY, 0DOB'SI3KOBOMY PiIlIeHHIO
3a7TMIITATHC HeBMKOHAHWM Ha ITKOAy OfmHiN i3 ctopin. [1] IIpoTe y mporiecyanpHMX KofjeKcax 6araTbox KpaiH 30e-
peXXeHo IIpaBo JIep>KaBHOTO CITy>KOOBIIS, B TOMY UNCIIi TPOKYpopa, B OyIb-SKMUII 9ac IMOdaTy IT03a9eproBy arlesIsIliio
110710 Oy7Ib-sAKOTO (PaKTUIHOTO 200 MPaBOBOTO acIIeKTy OCTAaTOYHOTO PillleHH: Cy/Iy.

Tak, y cpasi «bpymapecky nporu Pymynii» Cyn KoHCTaTyBaB HOpYyIIeHHs [IpaBa 3asdBHIKA Ha CIIpaBeJIMBIL
CYIOBUVL PO3IJIAAM, y 3B'SI3KYy 3 TUM, 110 BepX0oBHMII Cy[1 Ha OCHOBI cKapru, ImojaHoi 'eHepaIbHUM IPOKYPOPOM, 3aKpUB
MIpOBaj)KeHHs y CIIpaBi, B pe3yibTaTi SKOro OyJIo BMHECeHO OCTaTOUYHe PillleHHs Cy/y, i cKacyBaB Ile pilTeHHs.
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CT. BUKJIaJla4 Kadpeipy 3ara/IbHOTEOPETUYHMX i JIep’KaBHO-TTPaBOBMX HayK
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«KneBo-MormisgHcbKa aKaaeMisi».
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[TosHoBaxxeHHs: ['eHepaIbHOrO IIPOKYPOPa IIOA0 3BePHEHHS [10 CYAy 3 BMMOI'OK CKacyBaTy OCTaTOYHe Cy[doBe pilleH-
Hs He ITiJTATaIo JKOIHOMY 9acoBOMY OOMeXXeHHIO i TOMy Cy0Bi pillleHHsI MOTTII OCKap KyBaTucs HecKiHuernHo. Cyn
3a3HauMB, L0 [IPaBO Ha CIpaBeJIMBII PO3IJIS B Cy[li, rapaHTOBaHe IIyHKTOM 1 crarTi 6 Konsen1ii, Mae Tiymaum-
Trcs y csiTii [TpeamGymm mo KomBeHrlii, sika ITpoTrosIonTye, MK iHIIMM, BepXOBEHCTBO TIpaBa K YacTUHY CITUTHHOT
cnapuyay Horosipaux Cropin. €sponenceknit Cyn BusHaB, 0 Bepxosuui cyn PymyHil nopymms OpyHIAI Ipa-
BOBOI BU3HAYEHOCTI, KV € OHVM 3 OCHOBHWX acTIeKTiB BepXOBEHCTBa MpaBa, i, IKWUV BUMarae, Kpim iHIroro, mob y
BUMaJIKaX, KOJIVI Cy/IV BMHECIV OCTaTOYHe PillleHHs 3 SKOTOCh MUTaHH:, IXHE PillleHHs He ITiIsaTaao CyMHiBy. [2]

€pponericbkuit Cy[1 BBaXae, 110 CyJO0Bi CHCTeMM, Y SKMX iCHY€ MOXJIMBICTD IIeperjisyly CyJ0BMX PillleHb B IIOPsI-
Ky Harsamy (ITpoTecTy) i, BiTIOBiMHO, PM3MK HEOIHOPa30BOTO CKaCyBaHHS OCTaTOYHMX PillleHb, SK Y IIiT CTIpaBi, €
TaKMMW, [0 CyllepedaTh NPUHLNUILY IIPaBOBOI BU3HAUEHOCTI.

ITomiGHoT0 3a cBOIM 3MicTOM € cripaBa «CsiTana Haymenko mpotn Ykpaiaw». [1] T'ommosoro mictieBoro cymy Oys
BHECeHMTT TIPOTeCT, B Pe3ysIbTaTi YOTO OCTaTOYHe PillleHHs y cripasi Oysio ckacosaHoO i cripaBa Oysla MoBepHyTa Ha
HOBUM po3myIAf. SIK i B cuTyarlii 3 3akoHogascTBoM PymyHil y cripasi «bpymapecky mpotu PymyHii», dyepes Te, 1110 Taki
TIOBHOBa)KeHHsI, Ha/TaHi TOJIOBi Cy/y, Oym HeoOMeXXeHi B 9aci, pillleHHs miyIsaraay 3MiHi 6e3rtiv pasis.

OpnuMm i3 mepmmnx pimenb, BuHeceHux €sponencekum Cynom mono YKpaiHu, € pillleHHs MO cIipabi
«CosTpancaBTo-XOIAMHT ITpoTH YKpaiam». [3] BimmosimHo mo 1.7 ApbiTpaskHOTO IIpoIiecyambHOTo KOmeKCy YKpaiHu
T'omosa Bumioro apbiTpaxsoro cyy, 'eHepampHMIT IPOKYypOp UM IX 3aCTYITHMKM MasIvi TIOBHOBayKeHHS OCKap)KyBa-
TV OCTaTOYHI pillleHHsI CyAy LIJIIXOM BHeCeHHs IIpoTecTy. Take IIOBHOBa)KeHHSI Majlo AVUCKPeLiHUII XapakTep, Y
3B'SI3Ky 3 UMM OCTaTOUHI PillleHHs Cy/Iy MOT/IM OyTH y OyIb-aKuv 9ac cKacoBaHi. SIK i y crpasi bpymapecky mpoTtu
Pymymnii, B Ykpaini icHyBasa cyfoBa cucTema, B SKill Aisjla IIpoleAypa BHECeHHs IIPOTeCTy, a BilTaK MOXJIMBICTb
HEeOHOPa30BOro CKacyBaHHS OCTaTOYHOIO cyoBoro pimenHs. Cy[ 3a3HaumB, 0 Lie He BifIIOBiae IPUHLINITY Ipa-
BOBOI BU3HAYEHOCTi, SIKMVI CTAHOBWUTD OOVH 3 OCHOBHIX €JIeMeHTiB BepXOBEHCTBa IIpaBa B CeHCi cTarTi 6 maparpada
1 Konseniii. Kpim Toro, 6epyun mo yBaru BTpy9aHHs OpraHiB fep’kaBHOI BUKOHABYOI BJIaAV y CYIOBUI PO3ITIS,
POJTb IIPOTECTY y IThbOMY HPOBa/KeHHI, a TaKOX CYKYMHicTp iHImmx ereMenTiB, Cy/1 3po0MB BUCHOBOK, IO IIPaBO
3asgBHMKA Ha PO3ITISA, VIOTO CITpaBY CITpaBeUINBO i BITKPUTO 0e3CTOPOHHIM i He3aleXXHUM CY0OM B CeHCi cTaTTi 6 TTapa-
rpaca 1 KoHBeHTIil B CBiT/i MPUMHINMIIIB BepXOBEHCTBa ITpaBa Ta IIPaBOBOl BU3HAUYEHOCTi OYJI0 TTOPYITIeHO.

Bigznaunmo, 1110 IpMHINII IPaBOBOI BU3HAYEHOCTI HOIIMPIOETHCS TAKOX 1 Ha BUIIAAKM, KOJIU B IIPOLIeCi po3IiIs-
11y KpMMiHaJIbHMX CIIPaB BUHOCATHLCA BUIIPaBIOBYBaibHi BUpoKn. Tak, y cripasi «Byxuina mporu Mongosu», Cyn Bus3-
HaB HOPYIIeHHIM [IpaBa Ha CIIpaBeJIMBIUI CY/, CUTYaLlit0, KOJIV BUIIPaBAOBYBaJIbHUN BUPOK, SIKMV CTaB OCTaTOYHMM
iC/Is OCKapyKeHHs, OyB 3T00M CKacOBaHUM Ha BUMOTY IIPOKypOpa JIMITie TOMY, ITI0 3aCTyITHVK TeHepaIbHOTro Mpo-
Kypopa He TIOTOAMBCA 3 OIiHKOI0 0OCTaBWH CIIpaBM Ta Kasmidikariiero fivt 3asgBHMKa HYDKIMMU cydamiu. [4] Taxum
uMHOM, OyJT0 TIOpyIIIeHOo ITpaBo 0cobu OyTw 3BiTbHEHOIO Bifl KpMMIHaIBPHOTO MepeciimyBaHHs, i 3aKOHHI 09iKyBaH-
H#I, TOOTO B3araJii IMOTipIIIIOCH TpaBOBe CTaHOBMUIIE OCOO.

Y cmpasi «Pabwux mpotu Pocii» €spomericekurt Cyy, 3a3HaYMB, 110 TPVHINIT IOPUANYHOI BU3HAUYEHOCT] BIMarae
TIoBaTy 0 IPUHITMITY res judicata, TOGTO mOBarM 710 OCTaTOYHOTO PilIeHHs Cy/y. 3TigHO 3 I[MM IIPUHITUIIOM XKOHa
CTOpPOHAa He Mae€ IpaBa BUMaraTV Meperyisy OCTaTOYHOTO Ta 00OB SI3KOBOTO JI0 BUKOHAHHS PillleHHs CyAy JIVIIe 3
OJIHIE€I0 METOI — JOMOITICSI [IOBTOPHOI'O PO3IJIsAY Ta BUHECeHHs HOBOrO pilleHHs y crpasi. [loBHOBaXkeHHs CyI1iB
BUIIOrO PiBH:A 3 Ileperjigay MaroTh 3OiMICHIOBATHCH IS BUIIPaB/IeHHS CyJOBUX INOMWIOK i He[OJIiKiB, a He 3a1s
HOBOTO PO3ITIsAAY cripaBu. Taky KOHTPOIBHY (DYHKITO He CITif po3IIsAmaTH SK 3aMackoBaHe OCKapyKeHH:s, i cama
JIMIITe IMOBIipHICTD iCHYBaHHS IBOX JYMOK CTOCOBHO TIpefIMeTa CTIopy He MOoXKe OyTM ITifICTaBOTO I HOBOTO PO3IIIS-
oy crpasu. Binxin Bif mbOro OpMHIIAITY MOXJIIVBWVL JIMIIE TOfi, KOJIM 1[bOTO BMMArarTh BilIIIOBiqHI Baromi i1 Here-
pebopri obcTaBmHM. [5]

VY copasi «Jlizaneus npotu Ykpainm» €sponericeknit Cy[1 TaKoXX KOHCTaTyBaB HOPYIIEHHS IPUHINILY IIPaBOBOL
BU3HAYEHOCTI Ta BiJI3Ha4MB, IO B Hivl MaB MicIle He jmIme aKT CKacyBaHHS OCTaTOYHOTO PillIeHH: Cyy, aje i TTO€/I-
HaHHS ITH0T0 (PaKTY 3 MOJATBIINM PO3IIIAIOM CIIPaBM IO CYTi Cy/IOM IepITol iHCTaHIIil, IO TOPYIITy€e IMTaHHS III0I0
npasa Ha CyJl 3asBHMKa. HarionaapHMUI CyJ1 ciovaTKy 3a50BOJIBHMB I1030B 3asBHIMKA PO BiIIIKOIyBaHHS IIKOLIMN,
3aBaHOl He3aKOHHVM ITOPYIIIeHHSM III0I0 HhOTO KPUMIiHaIBHOI CITpaBy i He3aKOHHMM 00paHH:IM 3a1T00iKHOTO 3aX0-
Ty Y BUTTISIIL B3ATTS TIi/T BapTy, OAHAK y 3B 513Ky 3 BusHaHHAM KoncTurytitanm CyioM HeKOHCTUTYIIIHOIO CT. 25
3axony «[Ipo Hepxxasamit 6romxer Ha 2001 pik», siKa Tlepemdadaria CTATHEHH KOMITeHcaIlil IITKOM, 3aB/IaHOi He3a-
KOHHVIMM JIisSIMV OpTaHiB JIi3HaHHS, TOCY/IOBOTO CITi/ICTBa, IIPOKYPaTypu i cymy, 3 HOH/IiB BiNMOBiAHMX OpraHiB, TIOHO-
BVIB ITPOBaJ)KeHH: B CIIPaBi y 3B'3Ky 3 HOBOBUMSABJIEHMMI 0OCTaBMHaMM. B pe3ysIpTaTi epersiamy cripasu 3a HOBOBY-
ABJIEHVMY 00CTaBMHAMWV MICIIeBUVI Cy/T BUHIC pimeHns Bif 24 ciums 2002 p., SKMM BM3HaB PO3Mip BMMOT IO3MBava
HaZIMipHMM, 1110, 5K 3a3HaunB €spornericbkuit Cyri, He 6y/I0 TaKTUIHMM KPOKOM 3 METOIO TIepeTyIazly CIIpaBy IO CYTi.
BonHo9ac moBara 710 MpWHITUITY BepPXOBEHCTBa ITpaBa Ta IMOHATTS CIIPaBeyIMBOTO Cy/IOBOTO PO3ITIAY BUMarae, oo
yci TIfICTaBy 3acTOCYBaHHS 3BOPOTHOI CWJIM 3aKOHY aHaslizyBasmcs 3 ocobmmsoro mmtbHicTIO. Cyrl 3ayBaXkms, 110 Y
nomiOHMX cripaBax, sKi Oy BUKIMKaHI y 3B'S13Ky 3 IIPUVHSATTSIM BUIIle 3a3HaueHoro pimteHHs KoHCTUTYIIiTIHOTO
Cyny Vxpainyu, HalfioHa/IbHI Cyau 3a3BUdYan yTPUMYBaIMCS Bif, HOBOTO PO3IJIsIAY CIIPaB IIO CyTi, OAHaK HalliOHa/Ib-
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He 3aKOHO[ABCTBO He Ha/laBaJIo XOAHVX FapaHTill 00 HeJOIyIeHHs MOXJIMBOIO IOPYIIeHHs IIPUHINILY 0pUand-
HOI BU3Ha49eHOCTi, HaJlalo4M BiITOBITHMM cyfaM HeoOMeXkeHy MOXJIMBICTD MTeperysafaTy CIIpaBy 10 CYTi, He3BaXKaro-
4y Ha IIepIIOYeproBy MeTy IOHOBJIeHHs IIpOBa/KeHHs y ciipasi. HamionajeHMi cy BUHIC HOBe illleHHs, sIKe CTO-
cyBastocst Bciei cripaBu i Oyi10 BUHecCeHO y BifIIOBIAHOCTI 3 HalliOHAJIbHMM 3aKOHOJIaBCTBOM, sIKe, TUM He MeHII, He
3BUIbHSJIO HALiOHAJIbHI OpraHyt BjIagyu Bil BUKOHaHHS ByMory m. 1 cr. 6 KoHBeHLil 11010 JOTpUMaHHS IPUHINAILY
IIpaBOBOI BU3HAYEHOCTI. [6]

V cnpasi «[Tonomapros mpoTut Ykpainm» €sponericbkuvi Cyq pO3IiIsfaB IUTaHHA ITPaBOBO1 BU3HAYeHOCTi B KOH-
TeKCTi NOJOBXEeHHS CTPOKIB Cy[JOBOTO IPOBaKeHHs. 3adBHUK CKap>XnBcs 3a nyHKToM 1 crarri 6 KonseHiiii Ha Te,
110 ITOHOBJIGHHAM CTPOKIB U1l OpAMHAPHOIO alesIAlilfiHOr0 OCKap>KeHHsI Mic/Is CIUIMBY 3HAYHOIO 4Yacy Ta HOAalb-
ITVM CKacyBaHHSAM pirmeHHs cyay Bim 5 xosTHa 2001 poKy HaIlioHaTbHMM Cy7IOM OyJI0 HOPYIIeHO MPUHITUIT IOP-
OVYHOL BU3HAYeHOCTi Ta He3aKOHHO IIPOJOBXeHO cygoBe mposakeHHs. Cy/1 BU3HAB, 10 BUPILIeHHS IMTaHHS 1010
TIOHOBJIEHHS CTPOKY Ha OCKap)keHHs TepeOyBae B MeXKaxX AVCKPeIiTHVIX TIOBHOBaKeHb HallioHaIbHVIX CY/IiB, OTHaK
TaKi MTOBHOBaXeHHS He € HeOOMe)XeHVMN: B KOXXHIVI CIIpaBi HaI[ioHaIbHi Cy/IV MalOTh TTepeBipsATH, UM MiACTaBy It
TIOHOBJIEHHS CTPOKIB JIJIsi OCKap)KeHHs BUIIPABIOBYIOTh BTpydYaHHs y mpwHIIMUM res judicata. Taki mimcTasm MaroTs
Oy T IepeKOHIMBYIMY, iHaKIITe PillleHHs PO TOHOBJIEHHS CTPOKY OCKapKeHHs MOXKe TIOPYIITUTI ITPWHITUATT FOPYINY-
Hoi Bu3HadeHocTi (11.40). [7] Kpim Toro, B KOHTeKCTi TiTyMadeHHs IIPOIlecyaabHUX CTPOKIB CygaMy y pillleHHi 1o
cripasi «Miparams Eckomrano Ta inmri mporu Icnmanii» Cy 3a3HavaB, 1110 3aKOHOAABCTBO, sIKe CTOCYEThCS (pOpMaTbHO-
CTeVI Ta CTPOKiB, Ma€ Ha MeTi 3a0e3redeHHs TPUHITNITY IOPUANMYHOI BU3HAUYeHOCTi, TOMY 3allikaB/IeHi 0coOv TTOBUH-
Hi MaTV MOXJIMBICTE PO3paxoByBaTH Ha Te, IO ITi HOpMU OyAyTh 3acTocoByBaTucs (11.33). [8, 56]

3 OPUHLNUIIOM OCTATOYHOCTI CyJ0BOI0 PillleHHSI IIOB'A3aHNII 11le OJVH acIIeKT IIPaBOBOI BM3HAUYeHOCTI: IpBe/eH-
HSI OCTATOYHOIO pillleHHsI CyAy A0 BUKOHaHHHA. Tak, y meaknx pimenHax Cyp 3asHavae, 110 BUKOHAHHS CyI0BOTO
pillleHHs, BUHEeCeHOTO OyAb-IKMM CyJIOM, Ma€ PO3ITIAAATUCS B SIKOCTi CKITaf0BOI YaCTMHY «CyOBOTO PO3ITIIY» B
ceHci crarri 6. [8, 302]

Y cmpasi «Bypmos mpotn Pocii» 3asgsaMKy Oyria mpucymKeHa KOMIIeHcallis KoM 3 OOKy CTy»KOm coItiabHOTO
cTpaxyBaHHs. Yepes 1IiCTh POKIB IIicsId IPUIHATTS PillleHHsI IIPO BUIUIATY KOMIIeHCAllil 3asBHMK II0/1aB II030B IIPOTHI
CITy>kOM COITiaTbHOTO CTpaxXyBaHHs, KM OyB TPUIHATUY cyAoM. IToTiM 3asBHMKY OyI10 TTOBiTOMITEHO, 110 He3BaKafo-
UM Ha HasSBHICTh BUKOHABYOTO JIVICTA, CJTy’k0a COITiaTbHOTO CTpaxyBaHHS He 3MO)Ke BUIUIATUTU TIOMY KOMITeHCAITiio
y 3B's13Ky 3 HeodiHaHCcyBaHHAM. Y 11i11 crrpasi Cy/1 TOCTaHOBMB, IO MTPaBo Ha Cy7, Oys1o 6 imo3opHMM, SKOm Hatlio-
HaJIbHa ITpaBoBa cucreMa Bucokoi JorosipHoi CTOpoHM 103BOIIsUIA, 100 OcTaTOuHe, 0OOB'SI3K0Be IS BUKOHAHHS
CyZoBe pillleHHd 3ajIMIIaaocss HeBUKOHAHMM, Ha ITKOAy Oy/b-sKin croponi. Baxkko yssuTi cobi curyariito, axom
nyHKT 1 cTaTTi 6 OK/IaIHO ONMCyBaB IPOLeAYyPHI rapaHTil, 9Ki Ha/laHO CTOPOHAaM y CIOpi, — CIIpaBeJIMBiCTh, Bij-
KPUTICTB i orTepaTUBHICTh TpoOBaIKeHb, — i He Teperdaydas Om TapaHTiV BUKOHAHHS CYIOBWUX PillleHb; TITyMadeHH:
CTaTTi 6 SIK IOJIOXKEHHS, 110 JIMIIIe TapaHTY€ IIPaBo Ha 3BePHEHHS [10 Cy/ly Ta IPOBeAeHHs CyI0BOr0 PO3IJIly, MOIJIO
6 TIpM3BeCTN 0 CUTYyalTii, HecyMicHOT 3 MPUHIINIIOM BepXOBEHCTBa ITpaBa, sikuvi Buicoki [Jorosipai CToponm 30008's13a-
mvicst moBaXkaty, paTudikyioun Konsenrriro. OTXe, BUKOHAHHS CYZI0BOTO PIiIlleHHs Ma€ pO3IIsAAaTHC K HeBim'eMHa
YJacTVHA «CyJIOBOTO ITporiecy» I ITijiert cTaTTi 6. o Takoro BucHOBKY CyJ MPWUIIOB TaKoX y crpasi «['oprcOi
mpotu I'perii». Kpim Toro, Cyp mocTaHOBMB, 110 epKaBa He MOJKe ITOCVITIaTHC Ha Opak KOINTIB sIK Ha BUITpaBIaH-
Hs HeBUIITaTH OOPTY 3a pilreHHsAM cy/y. 3aTprMKa BUIUTATY MOXKe JIOITyCKaTUCs Ha AesIKUY TePMiH, OffHaK He TIopy-
ITyTOYM CYTi ITpaB, TapaHTOBaHMX 3TifgHO 3i cT. 6 (1) Konsemil (1. mm. 34 - 35). [9]

SIK i TPMHIINAI OCTATOYHOCTI CYAOBUX PillleHb, IIPUHLNII IPVBeAeHHs OCTaTOYHMX PillleHb 10 BUKOHAHHS IO~
Ppro€eThes i Ha KpuMiHa/IbHI ciipaBu. Y copasi Acanifse nporu I'pysii Cyn BusHas nopyureHHsIM cTaTTi 6 KonBeH1ii
Tom aKT, IMIO 3asBHMK He OYB 3BiTbHEHM 3-TIif] Bap TV Ofpa3y ITiCjIs BUHEeCeHHs BUIpaBayBabHOTr0 BUpoKy. Cymose
pimteHHs, SKVM 3asBHMK OyB BUIpaBmanmii, Oysmo ocrarounmM. OTxe, gk 3asHaumB Cyzl, TPVHIVII IPaBOBOi BU3Ha-
YEHOCTi — OfIMH 3 OCHOBOIIOJIOXKHIX acTIeKTiB BepXOBEHCTBa IIpaBa — CTa€ Ha 3aBa/Ii OyIb-sIKO01 CITpoOM 1T03acyI0BOTO
opraHy MiIaTyv CyMHIBY OCTaTOUYHe PillleHHs 4u He JIOIyCTUTH 11oro BukoHaHH4 (11. 130). [10]

Bifsmaunmo, 110 3aTpMMKa Yy BUKOHAHHI pillleHb HaIlioHaIbHMX CYiB i X HeBUKOHAHHS € CMCTeMHOIO IIpobite-
MoIo B YKpaiHi, Ha 1110 3BepHYB yBary rososa €sporericekoro Cymy 3 mpas smonyam JKan-IToms Kocra. [11]

15 ciuns 2010 poky HabyI0 YMHHOCTI IepIle «IIIOTHe pimeHHs» CBpormericbkoro Cymay cTocoBHO YKpalHU Y
crpasi "IOpint Isarnos mpotn Ykpaiam' [12] , B axkoMy KOHCTaTOBaHO IopyIeHHs: KoHBeHIIIT y 3B'S3Ky 3 TpuBammM
HeBMKOHAHHSM pillleHHs HaIlioHaJIbHOTO CyJly Ta BifICyTHOCTi y HaIliOHa/JIbHOMY 3aKOHOIABCTBi e(peKTMBHMX 3aco-
6iB IOPMAMYHOTO 3aXVCTy Bif] TaKOTo HeBMKOHaHHA. Cy/I 3a3Ha4MB, III0 cCaMe Ha JiepyXKaBy ITOK/IafieHo 000B’ 30K m0aTm
Ipo Te, 1100 OCTaTOUHI pillleHHsI, BMHeCeHi MpoTu ii opraHiB, yCTaHOB UM IIIPUEMCTB, SKi TTepe0yBaoTh y epKaB-
HiTt BITacHOCT] a00 KOHTPOITIOIOTECA JIeP>KaBoto, BUKOHYBAJIVCS BiITIOBITHO 10 3a3HavYeHMX BuIe BuMor KoHBeHITil.

«[TimoTaNM pimenHsaM» €Bpomnericbkoro Cymy 3 mpas moagvau «fOpiit Isaros mpotu Yxpaiam» Yxpainy Oyito
30008’ s13aHO 3aITpoBagNTH ePeKTUBHUIT 3acid IOpUANIHOrOo 3aXUCTy (a00 KOMITTTeKC TaKmx 3aco0iB), skt 6m 3abe3-
TeunB afileKBaTHUI Ta AOCTATHIV 3aXVCT Bifl HEBUKOHAHHS abo 3aTPMMKM y BUKOHAHHI pillleHHs HaIliOHaIbHOTO
Cyqy, 32 BUKOHAHHS SIKOI'O BOHA Hece BiJIIOBiJa/IbHICTh BiJIIOBIIHO 40 IIPUHIINIIB, BCTAHOBJIeHNX IpakTukow Cymy.



NpakTuka €EBponenicbkoro cyay 3 npas NOAUHU

Ha BukonaHH: 3a3HadeHOTo pimeHHs Oys mpuvHATH 3akoH Ykpaiam «[Ipo rapaHTii mepskaBu MO0 BUKOHAHHS
pimtens cymy» i 5 uepsns 2012 p., axuit HaOpas umHHOCTI 3 1 ciurnsa 2013 p.

Takyum umnoMm, €spontericbkuy Cygr y CBOIX pillleHHSIX BCTAHOBUB, IO 3MiCT IPaBOBOI BU3HAUYEHOCTI CKJlajae
BVIMOTa OCTAaTOYHOCTi CYZIOBMX pillleHp, sika Mepegdavae HACTYIIHI CKITa/I0Bi:

- OcraTouHi pirmeHHs CyAy, TOOTO pillleHHs, SIKi BCTYIIN B CVITy, He IiJIATaloTh TIeperyIaay i MaroTh BUKOHY-

BaTVCS;

- BifcyTHicTh IpaBa y CTOPiH BMMaraTy IIeperjisly 0CTaTOYHOIO CyJ0BOrO PillleHHs, SKe BCTYIINJIO B CUILY, Tijlb-
KM 3 MeTOIO IIPOBeIeHHs IIOBTOPHOI'O CJIyXaHHs Ta OTPVMAaHHA HOBOIO PillleHHSL;

- Ileperyisag 0cTaTOUHOIO CyA0BOrO PillleHHs He CylepednTh IPUHIMITY IIPaBOBOI BUSHAUEHOCTI, SKIIO BiH 3[1i-
CHIOETBCH 3 METOIO BUIIPABJIEHHS CyJ0BOI IIOMIJIKM, HeIIPAaBUILHOTO 3/1iVICHeHHS IIPaBOCy1JIs;

- Tlepermsan me Moxe OyTn mpMxoBaHOIO (POPMOIO OCKapKEHHs, a HasSBHICTh TPOTMUIIEXHVIX TIOTTISAIB CTOPIiH Ha
cIIpaBy cama ITo cobi He MOyXe CJTyTyBaTW TIi/ICTaBOIO /TS IePeTTIsAy OCTaTOYHOTO CYAOBOTO PillleHHs.
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3HayeHye MWIOTHBIX PelleHUN

EBporierickoro cyna

II0 ITpaBaM 4Y€eJIOBEKaA.

CraTTa po3rnsagae npouenypy
NPUMHATTA NiINIOTHUX pillEeHb B
€BponencbkoMy cyai 3 npas
NOaNHU. AHani3ayeTbCcs npakTmka
Cyany 3 NPURHATTS NINOTHUX
pilweHb, JAaeTbCA iXHA Knacudika-
Lis Ta 0GroBOpPIOETLCA IXHE BUKO-
HaHHgA aepxaBamMmu-4yneHamu Pagu
€Bponun. BusHavyaeTbCcs 3HA4YEHHS
niNOTHUX piWeHb ansa aepxxas-Big-

The article examines the pilot judg-
ment procedure in the European
Court of Human Rights. It analyses
the Court’s case-law concerning
pilot judgments, outlines various
types of pilot judgments and dis-
cusses their execution by the
Council of Europe member States.
The article finally determines the
role of pilot judgments for the

nosipgadyiB, 3asiBHUKIB Ta Cyay. respondent States, applicants and

the Court.

3navenme perrenuv EBporerickoro cyma 1o mpasaM destoseka (mastee - «ECITY» wmm «Cym») darre Bcero pacc-
MaTpUBaeTCs C TTO3UITUH TOTO, KaKOVI ITPaKTUYIeCKUTI Pe3yIbTaT IToJTydaeT TOT VTV MHOM 3asBUTeITh, TTOIaBIIVI VH/IV-
BUAyanbHyIo Xano0y B Cym B cOOTBETCTBUM CO cTaTbeil 34 EBporreiicKoit KOHBEHLIMM O 3allluTe IIpaB udejioBeka ¥
ocHOBHBIX cB00071 1950 T. («KonBentms») [1]. Tak, B ciryuae mpusHaums Cymom HapyTieHms mooxeHn KoHseHImm
vt ITpoTOKOTIOB K HeVl 3asiBUTeNTh TOoJIy9YaeT He TOJIbKO MOpasIbHOe yJIOB/IeTBOpeHue B Bue KoHcTaTtanmm Cymom
HapymeHVm €Tr0 KOHBEHIIMOHHBIX ITpaB I’OCyHapCTBOM-OTBeT‘IVIKOM, HO M KOMII€HCAalIVIO 3a MOpaJ'H)HI)IVI (B OOTBIIIH-
CTBe CJTyYaeB) ¥ MaTepMaIbHEIN (B HEKOTOPBIX CTydasx) yIiepo, a Takke BO3MeITeH e Cy/Ie0HBIX ¥ MHBIX PacXoIoB,
€CJIV TaKue 3asBJIsUINCh (T.H. «CIIpaBelInBas caTucdaKkims»).

Muorpa Cyp, Takke 00s13bIBaeT TOCy/1apCTBO-OTBETYMKA IIPUHSATh T.H. «MePbl MHAMBUIYaJIbHOTO XapaKTepa», a
VIMEHHO: BO3BpaT 3asBUTeIsI, HaCKOIBKO 9TO BO3MOXXHO, B TO IOPUAMYIECcKOe COCTOSTHIE, B KOTOPOM OH HaxXOJIWIICS JI0
HapyIIeHs eTo TIpas (restitutio in integrum); TepeCMOTp YTOTOBHOTO Jiejla IIPOTMB 3asBUTeIIs; VICTIOTHeHVe OKOHYa-
TeJIPHOTO pereHus HaIlMOHaIbHOTO Cy/a, TPUHSATOTO Ha TIO/IB3Y 3asgBUTeNIs; obecriedeHme 3asBUTeNs XIITbeM 3a
TIpefeslaMy 30HBI 3arPsI3HeHMs; BOCCTaHOBJIeHVIe Ha JTOJDKHOCTY CY/IBY ¥ T.1.

Opmako vacto B mpakTrke Cysia MMEIOT MeCTO CUTYyaIu, B KOTOPBIX y Hero Ha pacCMOTPEeHMY HaXOMUTCS 00IThb-
1IT0e KOJTMYeCTBO XKajto0, KOTOpEIe KacaloTcsl OTHOV I TOVI JKe TTPOOIeMBI (TTOBTOPSIOIINECS WV «KJIOHOBBIe» JIefla).
B Taxmx ciTydasgx cTaHOBWUTCS OYEBWIHBIM, UTO BBIHECEHVe peIeHMs 0 KXoV OTAeTbHOV Kajobe, TIogaHHON B
ECITY, ge paspemmt ob1ert mpobiemMbl, KOTOpasi MIPOJIoJDKaeTcsl, HeCMOTps Ha psifl BbIHeceHHBIX CymoM perrmeHmt
Ha TIOTB3Y OT/IETBHEIX 3asBUTeNIell. DTO IPOMCXOAUT ITOTOMY, UTO B TOCyIapCTBe-OTBeTUMKe CYIIecTByeT 3aKOHO/Ia-
TeJTBCTBO (VTN ke HaoOOPOT, He CYITecTBYeT) VI ITpakTHKa ero IIpMeHeHMs —~ cyAeOHas miv agMUHVUCTpaTUBHAas,
— KOTOpPbIe IPUBOISAT K CVICTEMHBIM HapyIHeHVIFIM IIpaB 4ejIoBeKka. B Takmx CJ'IyLIaSIX Cyﬂ MOXeT BbI6paTB OOHO MJIN
HeCKOJIbKO Hanbosree TTOAXOIAMIVIX [Iel, TIPeACTaBISIoNX o0IIyTo mpobiemMy, MAeHTUPUITNPOBaTh B HeM 3Ty Ipo-
Grremy 11 ee IPWYMHY, YCTaHOBUTEL HapyTeHme KoHBeHINM, 0053aTh TOCYy/IapCTBO-OTBETUVKA IPWHSATE «MepBI 00IIIe-
TO XapakTepa» («0o0IIie MepHI»), a TakKe OTIIOXKUTH VIV «3aMOPO3UTH» PSITI TIOXOXKVIX IeJT JTO TTPUHATHS TOCYyAapCTBOM
TaKux Mep.

DTO IPOMCXOANT B paMKax T.H. «IIPOTIe/ly Pbl MVITOTHBIX PeIeHN », 3Ha9eHI0 KOTOPBIX U TIOCBsIIeHa JaHHas
pabora. Boripoc mummorHbix pemrennt ECITH nveeT BakHOe HaydHOe 1 IIpakTudeckoe 3HadeHme. C HayIHOV TOUKM
3peHmsi, 3TOT BOIIPOC, TI0 MHEHMIO aBTOPa, BCe eIlle OCTaeTCs HeJOCTaTOYHO M3YUeHHBIM, UYTO YaCcTUYHO OOBsACHSIET-
cs1 OTHOCUTENTbHO Hebompimont mpakTukon Cyma. Cpeny HeKOTOPEIX paboT, TTOCBAIIEHHBIX JaHHO TeMe, MOXXKHO
BBIZIEJIVTB ITy OITMKATIm Takux 3apyOeXHbIX aBTopoB, Kak V1. XXepapsca [2], M. ®uprwca [3], A. Byvice [4], [1. Xavinep
[5] m A. Xyxosckom [6], B TO BpeMs KaK B OTedeCTBEHHOV HayKe OHa M3ydasjach HemocTaTodHo. C IIpaKTUIecKom
TOYKV 3peHsI, 3HaueHVe MUITOTHBIX PellleHn I OUeHb BaXKHO /I TOCYAapPCTB-OTBETUMKOB, 3asBuTeser u camoro Cyia.
Ocobo axTyaapbHO 3TO 3HaUeHWe U I YKpawHBI U 3asBUTeIIell IPOTVB YKpanHBbl, TOCKOIbKy Cyrl y)Xe IPUHSUT B
OTHOITIeHUY YKpamHbI OTHO MMJTOTHOE PellleHe ¥ HeCKOJIbKO «KBa3W-TIMITOTHBIX» PeITeHu.

VJIK 341.6 KAPAMAH Uropb BuktopoBuy,

© W. KapamaH, 2013 [HoxTop mpasa.
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Taxum obpasom, 1eTs JaHHOV pabOThI COCTOUT B M3YUeHWV MPOTIely PBl MPWHSTHS IIVJIOTHBIX PeIIeHn I, aHa-
mm3e mpakTrky Cy/ia ITo MVUTOTHBIM PelieHMsIM U VX VICTIOITHeHNs], 3HaueHVs IIIOTHRIX pernenni s Cyza, 3asBu-
Tenievt  rocydapcTs-usieHoB CoseTta EBporibl, B acTHOCTY, 71 YKpawHBI M 3asgBUTesIeV, TTOHAIOIIX XaToObl Ipo-
TUB YKpauHBbIL.

Iporienypa MpUWHSATYS IVITOTHOTO pellieHNs BIiepBble ObUTa Kogudminposada B PermamenTe Cyma (rpasmto 61)
OTHOCUTEeTFHO HeflaBHo - 21 despaia 2011 roma [7], xoTs ona mpumensimack Cymom erre ¢ 2004 roga. B wactHoCTH,
12 mas 2004 roma Komurer Munamcrpos Cosera Esportsr mpumsin Pesomortmro 2004(3), mpuseisatoniyio Cyz oTMedaTh
B CBOVIX PeITeHNAX, HaCKOTFKO 9TO BO3MOXKHO B CJIydae ITOBTOPSIONIMXCS HapYIIIeHU I, «HaInmgne CTPyKTyPHOV ITpo-
671eMBI VI ICTOYHWK 9TOV TTpo0sTeMer» [8]. ITpmHATVIO TaHHO Pe30ITIONVV ITOCITY KT, CPeIV IIPOYero, 3SHaUMTe TbHBIN
mpupocT HepaccMoTpeHHBIX CymoM Xasmob, 13 KoTopeix Oortee 60% - moBTOpSIONIecs («KJIOHOBBIE») /Ierla, YTO 3Ha-
YUTETHHO 3aTPYAHAIO Kak addexTnsHOe dpyHKIMoHmposanme Cyma, Tak 1 ncrionHenne pemteru Cya.

B coorsercTBum ¢ mpaswmiom 61 PernamenTa Cyna, Cya MOXeT IpUMeHUTD OPOLeAypy NVJIOTHOTO PelleHs], eCiIn
@aKTbI KOHKPETHOIO Jejia CBVI,[[eTEJ'H)CTByIOT O TOM, 4YTO B FOCyHapCTBe-OTBeT‘IVIKe CyH_[eCTByIOT CprKTyprIe Tin
CHICTeMHBIe TTPOOJIEMEBI VIV IPYTVIe TIOmO0HBIe AMChYHKINY, KOTOPBIe ITPUBEIIV MIJIV MOTYT IPWUBECT K TIofjade TT0X0-
xux gern B Cyp. ITporemypa MoXeT OBITh MHUITMMPOBaHa Kak 110 codcTeeHHoN nHMIMaTBe Cyra, Tak u mo Tpebo-
BaHWIO OJHO VIV 00emX CTOPOH.

B mmitoTHOM perreHmnmn Cy,[[ AOJDKEH OIIpede/INTh KaK XapaKTep CprKTypHBIX TN CMICTEeMHBIX HpO6HeM Twin
npyrme yCTaHOBHeHHbIe HM ,IU/ICq)yHKL[VH/I, a TakKXxe TUII Mep, KOTOpbIe FOCy,E[apCTBO-OTBETLIVIK OOJIXHO IIPVHATDH
TI7IST VICTIpaBIIeH M BhIsABIIeHHOM cuTyarym. Kpome cammx Mep, Cy MOXeT yKas3aTh U CPOK, Ha IIPOTSDKeHUT KOTOPO-
Tro FOCyHapCTBO AOJDKHO IIPVHATD T€ VIV MHBbIE MePHhI.

B ciryuae HeoOxonmmocTy, Cyz MOXET OTJIOKUTD WIN «3aMOPO3UTh» PACCMOTPEHNeE BCeX aHaIOTMYHBIX [IeJT 110
TIPUHSATYSA HeOOXOIMMBIX Mep CO CTOPOHBI TOCy/IapCTBa-OTBeTYMKa. B 3aBMCHMOCTI OT pe3ysibTaTa MCTIOITHEHS TOCy-
AapCTBOM-OTBETUMKOM IIVJIOTHOI'O PeIeHVIsI MOXeT BOSHVIKHyTB aBe CVITyaHVIVI. B Cnyqae VICIIOJTHEHWM HUM perie-
HS, T.€. VICTIpaBJIeHNs CUCTeMHOV VIV CTPYKTYPHOV ITpo0IeMBbl Ha HallIOHaJTbHOM YpOBHe (HaIllpuMep, BHeIpeHMs
3¢ dexkTrBHOTO CpeficTBa ITPaBOBOY 3aIIUTH OT HapYIIeHNs, KOHCTaTUPOBAHHOTO B MIMIOTHOM PeIleHuM) U IIpefo-
CTaBJICHVIS KOMIIEHCALIMIN 3asdBUTEIIAM, UbU [Iejia ObLIN OTJIOJKEHBI, Cy,[[ MOXeT BLI‘{epKHyTB T3 CIIVICKa CBOMX [1eJI BCe
9TM feria. B ciTydae )Xe HEVMCIIOMHEHMS TOCYAapCTBOM-OTBETUYMKOM MWIOTHOTO pereHns y Cy/ia He ocTaeTcst BBIOO-
Pa, KpoMme KaK BO30OHOBUTE pacCMOTpeHIe OTIOKEHHBIX fiefT. Tor/ra OH MOXKeT IPWHSTE OJTHO VIV HeCKOJIBKO «TPYTI-
TIOBBIX» PEIeHu I, B KOTOPBIX OH KOHCTaTHpyeT HapyIineHne KoHseHImm.

OmuH 13 I71aBHBIX aClleKTOB IIVJTOTHBIX PEeIeHUI COCTOUT B TOM, UYTO B MX paMKaX IIPMHMUMAIOTCS OOIIie Mepbl
— TO, 4TO FOCy):[apCTBO-OTBeT‘IVIK AOJDKHO IIPUHATH OJISL TOTO, YTOOBI TTOJIOXKWTH KOHeI IpOoa0/DKarOMIMMCSI Hapyme-
HUAM WIN Xe IIpeagoTBpaTuUTb HOBbBIE HapyH_IEHT/IZ, IIOXOXMe Ha Te, KOTOpbIe y>1<e ObUTU yCTaHOBHeHbI CY,E[OM.
[TprvMepamy TakMx Mep MOTYT TIOCITY>KUTh BHECEeHMs M3MeHeH! I B HallMOHaTFHOM 3aKOHOIATeNTbCTBe, ero pedop-
MUpOBaHIe, TPUHATYE HOBBIX 3aKOHOJIaTeTbHBIX aKTOB WIIM oOecriedeHve 3(pdeKTUBHOTO CpeficTBa IIPaBOBOTI 3alllyi-
TBI OT TOTO I MHOTO HapymleHus Kousenrnm. Takme Mepel cOCTaBIAIOT OosTee IOTOBUHEI OT BCeX Mep, TTPerIv-
caaapix CymoM. [Ipyrie ipyMeps! BKITIOUAOT: M3MeHEeHUs B Cy[eOHO MpaKTuKe, IpoBeieHre agMHICTPaTUBHO
pe(bopMLI 71 HEKOTOPbIE€ MHBIE. HpVIHﬂTVIe TaKMX Mep maeT BO3MOXHOCTb OOTBIIIIM prHHaM IIOTeHUVMaJIbHBIX 3asd-
BUTesIerl HaMHOTO OBICTpee MOIyYMTh Ha HaI[MOHAJIPHOM YpOBHE KOMITeHCAITMIO 3a HapyIIeHVs X IIpaB, He TIpube-
rasg K HeoOXommmMocTy oOpalneHns K eBPOIeVICKON heMme.

CormacHo ctatbe 46 KoHBeHIINM, TOCY/TapCTBO-OTBETUNMK 0053y eTCs MCTIONHATE OKOHYaTeTbHbIe perreHns Cyria,
a Komuret MVIHVICTpOB OCyH_[eCTBJ'ISIeT KOHTPOJIb Hal VX VCIIOJTHEHVIEM. HOCKOHBKy pereHms Cyna ABJIAIOTCA 110
CBOEVI CyTW JIeKJTapaTUBHBIMM, TO TOCYAapCTBO-OTBETUMK, KaK ITPaBMIO, caMO pelraeT, Iof KoHTposaeMm KomureTa
MwuHMCTPOB, KaKve MMeHHO 00IITie Mephl OHO JOJKHO IIPUMHATH ITociie Toro, Kak CyJl yKa3aa Ha HeOOXOAMMOCTh VX
IITPUHATVA. OHHaKO TaKye Mepbl JOJDKHBI COOTBETCTBOBATH 3aKIIOYEHVISIM, K KOTOPBIM Cy,[[ IIpuiiesl B CBOEM pelrie-
HUMN [9] Bwmecre ¢ TeM, B MCKIIIOUYMTEJIbHBIX cnyqaﬂx, 7 C LIeJIBIO IIpenoCTaBJIeH s ITIOMOIIN FOCy,HapCTBy-OTBeTLIVIKy
B VICITOJTHEHUV CBOMX 00s13aTerTbCTB 110 cTaThe 46 Korsenty, Cyz MoXeT caM ITpeimicaTh, KaKye MMeHHO MepPhI ToCy-
TIapCTBO JTOJDKHO TIPUHSATE IS TOTO, YTOOBI TTOTTOXKMUTH KOHEIT CUTYaIlni, CyIrieCTBOBaHVe KOTOpov oH ycTaHosw [10].

Iporienypa mMIOTHOTO pereHMs MMeeT Oosbimioe 3sHadeHve /71t Cyma. C ee TOMOIIIBIO OH MOXeT Cpasy paspe-
IIUTH OOJIBIIIOE KOJITUECTBO [ej1, MHOI'Me 13 KOTOPBIX SABJISAIOTCS ITIOBTOPSIOINVMIACS, TeEM CaMbIM 3HAYNTEIbHO pa3rpy-
3VB CBOV CIVICOK HepacCMOTPEHHBIX JIeJI, KOTOPHINL B IIOC/IeIHee BpeMs SBJIseTCsl HaCTOIbKO OompimM (126 850 men
Ha 31 suBaps 2013 roga [11]), aro Cy/r 9acTo Ha3bIBAIOT «KePTBOI COOCTBEHHOTO ycrexa». ITockombKy OOIBITTMHCTBO
OTUX el ABJIAOTCA «KJIIOHOBBIMIT», TO pa3rpy>Kaﬂ cebst oT Takmx el Cy,[[ nonyqaeT BO3MO>XHOCTb CKOHIIEHTPMPO-
BaTh CBOVI PeCcypPchl Ha CJIOKHBIX (KaK PaKTUIeCKy, TaK U IOPUAMIECKN) U «IyBCTBUTETBEHBIX» Aeslax (BOIIPOCHI COIIV-
aJIBHOV 3aITUTHI, PETTUTO3HBIX CIMBOJIOB, CBOOO/IBI BEIPaXKeHsI B3IVIAIO0B 1 Ip.). KpoMe Toro, poss MmoTHRIX perire-
"t g Cyfa MMeeT ¥ TO 3HadeHVe, UTO ITOCPeICTBOM HMX OH B HEKOTOPOVI CTeTleHV KOHCTUTYIMOHAIU3MPYeT
CBOIO pa60Ty, TaK KaK B IIVUIOTHBIX PEIIeHIsIX Cy):[ I/I,Z[eHTVIq)VIL[VIpyeT HEeCOOTBETCTBVE HAallMIOHAJIbHOI'O 3aKOHOIaTeJIb-
CTBa IIO0JIOXKEHWIAM KOHBeHLH/H/I i cTaHgapTaM e€ro IIpakKTUKM — HO,E[O6HO TOMy, UTO OeJIaloT HallMiOHaJIbHbIe KOH-
CTT/ITyL[VIOHHBIe Cy,[[bl, paccMaTpmBasi COOTBETCTBIME 3aKOHOOATEeJIbCTBA KOHCTVITYLIVH/I.
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Csoe meppoe mmtoTHOe penterve Cyy BorHec B 2004 Tomy B mene «bponébeku npomud Ioasuiu» [12], B KoTOpoM oH
BITepBEIe Jlajl TIOHATIE CUCTeMHOTO HapyIeHNs 1 pa3paboTasr KpUTepuy IpoTiey pbl MIOTHOTO perteHus. JJaHHOoe
TIesIo Kacasioch OTCYTCTBM B ITosTbIme ajleKBaTHOV KOMIIEHCAIIU 3a MMYIIIeCTBO, YTpadeHHOe TTOITbCKMMM TpakIaHa-
MM, pelaTpUMPOBaHHBIMK C TEPPUTOPUN 3a pekon byr, oromemmmx mmocie Bropoit MupoBoit BOMHBL K YKpanHe,
benopyccvm n JIntse. Cyf1 ycTaHOBWIT HaJImgMe B IIOJIBCKOVI IIPaBOBOVI CICTEMe CTPYKTYPHOTO HeIlocTaTKa, KOTOPBIV
JIVTITVIT TIeJTBITE Kilace jrropiert (mpvivepHo 80 000 uertopek) mpasa Ha GecripensITCTBeHHOe TI0Tb30BaHVe CBOVM MMYIIe-
cTBOM. B pesyibTaTe OH IIOCTAaHOBWII, YTO TOCYAapPCTBO-OTBETUYNK JOJDKHO IIPVHATH 3aKOHOAATEeIbHbIE MEPhI M CO3-
JlaTh COOTBETCTBYIOIIVIE aJIM/HVCTPAaTUBHEIE TIPOIIeAYPHI C I1e/ThI0 00ecTiedeHns MMYIIeCTBeHHOTO TIpaBa /IS JIPy-
TVMIX VICTIIOB, Ybsl COOCTBEHHOCTDH OBIlIa OCTaBJIeHa B parioHe byra, m0o mpegocTaBUTh MM 3KBUBaJIeHTHOE BO3MeTlTie-
HMe COIJIaCHO IIPUHLNIIAM, 3aKpelUleHHbIM B craTthe 1 [Iporokosa Nel.

ITocre aToro Cy;1 BEIHEC ellle OKOJIO JIBYX /IeCSITKOB PeIeHNV, B KOTOPBIX ObIIV KOHCTaTMPOBaHbI CYICTEMHEIE TIPO-
GrreMBI ¥ IpUIMeHeHa MYUIOTHAas Tporiefiypa. VIX MOXHO pas/ienTh Ha CIIeyIoIiye TIsSTh KaTeropu:

- Jlefla O JITTUTEeTbHOM HEeVCIIOTHeHUW PeIeHM T HallOHaJIbHBIX CYZI0B, BEIHECEHHBIX MPOTWB TOCYdapCTBa
(«bypoob (Ne 2) npomub Poccuu» [13]; «lOpunt Hukosaebuu Mbanob npomub Yxpauns» [14]; «Oaapy u opyeue npomub
Mo.4006b1» - 0 HEVCIIOJTHEH W] PeLLeHNTI O TIPeIOCTaBIIeHNI COLMAIbHOTO Xwwibst [15]; u «Manywaxe ITymo u opyeue npo-
mub Aabanuu» - 0 HEVCTIOTHEHVS PelIeHNT 0 KOMITeH AN 3a MMYIIeCcTBO, KOH(MPUCKOBaHHOe KOMMYHVICTIYIECKIM
pexnmom B Annbarmm [16]);

- [eJla O Ype3MePHOV JINTEJIEHOCTY IPOLeyPhl B HAIIMOHAIBHBIX Cyfax («Aganacuy u opyeue npomub I'peyuu»
[17]; «Pymng npomub Iepmanuu» [18]; «dumumpob u Xamano8 npomub Boseapuu» v «Duneep npomub boreapuu» [19];
«Ymmioxan Kanaan npomué Typyuu» [20]; «Muxeasuydaxuc npomub I'peyuu» [21]; v «Lauxanosu npomub Ipeyuu» [22]);

- [leJla O HeHaJIeXalllnxX yCJIoBusx cofgepxanms nog crpaxeit 8 CU30 («Auanvef u dpyeue npomub Poccuu» [23])
v TiopbMe («Torreggiani u Opyeue npomub Umasuu» [24]);

- IerTa, cBA3aHHbBIe ¢ HeOCTaTKaMM 3aKOHOJIaTeIbCTBa B TOCYapCTBaX, MPOIIEIIX «ITePeXOIHBIN ITepUOI»:
HeypeTypoBaHue IIpaBoBoro craryca xxurtenern Opmirert COPIO, xoTopsle mpoxwsanu Ha TeppuTopum CrroBeHUM
Ha MOMEHT 00'bsiBJIeHMs ee HezasucumocTu («Kypuu u opyeue npomub Caobenuu» [25]); HemocTaTKu B CUCTEMe BO3Bpa-
Ta BaJTIOTHBIX BKJIa/I0B, BHeceHHBIX 10 pacrmafga CDPIO («Cyaseuu npomub bocnuu u Iepyeeobunsi» [26]); HeadppexTms-
HOCTb CHCTEeMBI BBITUIATHI KOMIIEHCAIIUT VIJTM PeCTUTYIIVV B PyMBIHVM 3a MIMYIIeCTBO, HallVIOHaIM3POBaHHOe VIV
KOH(MCKOBaHHOe rocygapcTsoM 1o 1989 r. («Mapusa Amanacuy u dpyeue npomub Pymoimuu» [27]);

- IpyTme feita, CB3aHHbIe C HeCOBEePIITeHCTBOM CYIeCTBYIOIIETo 3aKOHOaTeIbCTBa VIV €70 OTCYTCTBUEM: Heco-
BepPITIeHCTBO 3aKOHOATENTECTBA O criave Xwiibs BHaeM («[ymmen-Uancka npomub Ilorvuwiu» [28]) v oTcyTcTBUE M30M-
paTesIbHOIO 1IpaBa y OCYXXIEHHBIX, Haxousmmxcs B 3axodenun («Iputnc u M.T. npomué Coedunennozo Koposebcmba»
[29]).

Kaxk BumHO M3 3TOTO CTIMcKa, GOBIMMHCTBO ITPobIeM CMCTEeMHOTO XapaKTepa CyIIecTBYIOT B OTHOCUTETHHO
HebospIIToM KonmdecTse rocyaapcTs-wieHos Cosera Epomsr: mmbo B TocymapcTBax, paHee BXOAMBIIVX B COCTaB
CCCP u B mocyeficTBVe CTaBIIIVIe HOBBIMW JIEMOKPATUSMI C Pa3BUBAIOIIVIMCS TIPABOMIOPSIIKOM, 0O e B Tocymap-
cTBax, Bxonsmive B CoBeTCKMIT GJIOK VTV MMEIOITMX B ITPOIIIIOM KOMMYHWCTIUYIECKUT PEXUM U ITPOIIIEIINX «IIepe-
XOITHBIVI TIEPVOI».

CneﬂyeT OTMETUTDL, UTO KPpOME BbINI€yKa3aHHBIX ITVIJIOTHBIX peH_IeHV[V[, KOTOpPbI€ TaKMMW SBJIAIOTCSL Oq)T/H_H/IaHB-
Ho (T.e. Cyf B cCBOeM pelTieHM MIPSMO YKas3bIBaeT, UTO OH IIpUMeHseT IpolleAypy mIoTHOro permenms), Cyn Taxke
IIPUHAI OOJIBIIIOE KOJIMYECTBO T.H. «KBa3V-IIVMIIOTHBIX peH_IeHVIVI». (DOpMaHI)HO He Ha3bIBas MX INMIIOTHBIMU, Cyﬂ B
TaKMX pelneHmsIX TakxXe IIPMeHsIeT CTaTbio 46 KOHBeHHVH/I, BBISIBIISIET CVICTEMHYIO HpO6HEMy B rocygapCTBe-OTBET-
YlKe ¥ ee IPUYIMHY, yCTaHaBIMBaeT HapyIieHvie KoHBeHIIMM 11 yKa3bIBaeT Ha HeOOXOAMMOCTD IPWHSTYS 00X Mep.
OmumeM Takmx JeJI OT IIMJIOTHBIX 3aK/Iro4YaeTCsda B TOM, YTO B HUX Cy,ﬂ, Kak IIpaBuJIO, HE BK/IIOYaeT 00s13aHHOCTD
roCyfapcTBa-OTBeTIMKA IPWHSATE O0IIVe Mephl B Pe30TIOTMBHYIO YacTh pellieHNs I He OTKJIaIbIBaeT pacCMOTpeHve
TIOXOXWX JIe7l.

Bompoc mctomaenus mmmotHbIX perrternyi ECITY sBmseTcst akTyarTbHBIM Ha CeTOHSATITHI TeHb. Tak, O0IbIH-
CTBO TOCY/IapCTB VICTIOJTHSIET VIV JKe JieJTaeT IOTIBITKY VCIIOJTHeHMS TaKMX perreHut. Hampumep, rmocie BeIHeCeHMs
permenns 1o ey «bponébeku npomub IToavuiu» Tlosmpilia TpWHSTIa 3aKO0H, TTpelyCMaTPMBaIOIINIT KOMIIEHCAITIO 3a
VIMYIIIeCTBO, ocTaBIreecst 3a pekont byr. TTocse saToro Cyy, ycTaHOBWII, UTO HOBBIVI 3aKOH ¥ KOMIIeHCAIIVIOHHAs cxeMa
3¢ dexTVBHBI Ha TpaKTVKe ¥ BEIYEPKHYJT U3 CIIMcKa cBomx fAert cpbirie 200 0TI0XeHHBIX aHaToTUIHbIX e [30].

IMTocste BbIiHEeCceHMs pereHus «bypdob (Ne 2) npomu Poccuu» Poccust puHsiIa 3aKOHBL, IIpefyCcMaTpuBaroLne
BO3MOYKHOCTH OOpaIreHms B POCCUTICKIE CY/IBI C TpeOoBaHMeM KOMITEHCAITN 3a 3a/Iep KKy B MICTIOITHEHUM Cyge0HbIX
PeIeHnt 1 3a Ype3MepHO INTeTbHOe CYyAOIPOM3BOACTBO. B IBYX ITOC/TeAyIONTIX pereHmsx o HermpuemieMocTy [31]
Cyn ykasas, 94To 3asBUTeNV JOJDKHBI MCYepIiaTh HOBOe HaIlMOHAJIbHOe CPefICTBO ITPaBOBOV 3aIllUTEI, IIPU 3TOM Y
Cyna ocTaéTcs paBo MepecMOTPeTh CBOIO TIO3UITNIO B Oy IyIreM B 3aBVICMMOCTH OT TOTO, OyIIy T IV POCCUTICKIIE CyTIbI
IPpVHVMATDL II0CJIeTOBaTe/IbHbIE PeIlleHVsI B COOTBETCTBUNM C Tpe6OBaHVIHMVI KOHBGHHVH/I. Cyﬂ TIOATBEPANII, YTO Y
POCCUVICKVIX BJIACTeVI COXpaHSIeTCs ITpaBoBOe 0053aTeTbCTBO OCYIIeCTBUTH IO/, Hag30poM co cTtopoHel KomureTa
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MusncTpoB pedopmel, obecriednBaroIie CBOeBpeMeHHOe MCTIOTHeH e PellleHNTI HallMOHaIbHBIX CYI0B, T.K. CO37Ia-
HVe HaI[MOHaIBHBIX CPeICTB IIPaBOBOVI 3alIIUTHI He 0OCBOOOXK/IaeT TOCyapcTBa OT MX 00IIero odsg3aTebCTBa peraTh
CTPYKTypHBIE TTpo0IeMbl, TTopoXaatorye HapyiteHne Koraser .

ITocste BBIHECEHNS IMJIOTHOTO peltieHus 1o ey «Oaapy u opyeue npomub MoadoBsi» Monpmosa pedpopmuposasia
CBOe 3aKOHOJIATeITLCTBO ¥ BBeJTa HOBOE CPEZICTBO IIPaBOBOV 3aIlIUTHI B CBA3V C HEVICIIOJTHEHVEM BCTYTIMBINVIX B CVITY
cyeOHBIX perreHuI U Ype3MepHBIX CPOKOB CyAeOHBIX pazbupaTenscTs [30].

ITocste BeiHeceHMs peltieHns 110 feity «I ymmen-Yancka npomub Ilosvuwu» CyJi 3aKpbUI IPOU3BOICTBO IO MINJIOT-
HOMY JIeJTy TI0CiTe TIOATBep KaeHus Toro, 9To ITosbia BHecsIa COOTBETCTBYIOIINE M3MeHeHMs B CBOe 3aKOHO/IaTeIb-
ctBo [30].

BmecTe c TeM, HeKOTOpBIe peITeHMs OCTAIOTCS HeBLITIOTHEHHBIMU (HampuMep, Aena «[punc u M.T. npomu8
Coedunennoeo Kopoaebemba» v «tOputt Hukoraebuu MBano6 npomub Yxkpaunsi»), 9T0 daiie Bcero o0bsICHIETCS CJIOKHO-
CTSMM B VIMITZIEMEHTAITM Ha HaIlMOHaJTFHOM yPOBHe 001Inx Mep, ipeammcalHbix CymoM, mmbo Xe (peske) OTCYyTCTBU-
eM TIOTTUTIYECKOV BOJIM CO CTOPOHBI HEKOTOPHBIX TOCY/IapPCTB-OTBETUMKOB. TeM He MeHee, BaXHOCTH VICIIOITHEHIS
IIVJIOTHBIX peH_IeHVH;I JJIsL FOCyHapCTB-OTBeTqVIKOB pr,[[HO IIepeoLeHnTbD. Vcrionass Takme perenm:i, rocy,uapCTBa
3HAUWTETHFHO COBEPIIEHCTBYIOT CBOV ITpaBOBbIe CYICTEMBI, YCTPaHSIOT HeIOCTATKV B Cy/Ie0HOT MV agMUHVCTPaTUB-
HO IIpaKTHKe, TeEM CaMbIM ynquaﬂ HpaKTT/IKy IIPpVIMEHEeHVA KOHBeHHT/H/I VI 3aIllVIThI ITpaB YeJIOB€Ka Ha HallViOHaJIb-
HOM ypOBHe. Kp0Me TOI'O0, OHM 3HAYNMTEJIbHO CHVDKAIOT IIIaHChI HOCTyHJ’IeHVISI B Cyﬂ OOJIBIIIOrO KOJIVIUeCTBa OIOHOTWUII-
HBIX 1eJI, KOTOPbI€ OTHBIHE MOJXXHO paspellnTb Ha HallMIOHaJIbBHOM ypOBHe, TeM CaMbIM ynquas[ CBOIO <<CTaTVICTVIKy>>
B Cyze 1 cBOVI MeXIyHapOLHBIV MMUJIX.

Yo KacaeTcst YKpanHbI, TO TTepBoe ¥ Ha CeTOIHAITHNI [eHb eIMHCTBeHHOe IMJIOTHOe pelleHye mpoTus Hee CyTl
mpuHsT 15 oktaOps 2009 roma o meny «[Oputi HukoaaeBuy MBanob npomub YVxpauns» [14]. B arom mene Cyr KoHCTa-
TUPOBAJL, YTO OOJIee IIOJIOBMHEI PellleHVlI, BEBIHECEHHBIX MM B Iejlax mpotms YKpanHsl (300 mer Ha MOMEHT BBIHeCe-
HMA peHIeHVISI), KacCaJIVICh BOIIPOCOB AJIMTEJIBHOI'O HEVICIIOJTHEHVISI OKOHYATEeJIbHbBIX peHIeHVIVI praVIHCKVIX Cy,E[OB. ITo
vuenmro Cyma, Takasi mpobremMa HOCUT CYICTeMHBIV, [JISIITNVICS VM TN POKOMACITTITaOHbIN XapaKTep, BRI3BAHHBIV PSAIOM
IVcYHKITU B ITpaBoBoOv cucTeMe YKpaumHbl. Cy o0s3an YKkpanHy BBeCTM B 3aKOHOJATENTbCTBE B TeUeHVe To7ia
¢ PeKTMBHOE CpefCcTBO IIPABOBO 3AIIMUTHL VIV KOMIUIEKC TaKMX CPeICTB, CIIOCOOHBIX 00ecIeunTh ameKBaTHOe U
JIOCTaTOYHOE BO3MeIlleHe 3a HeVCIIOTHeHVe VUM JJINTeTbHOe HeVICITOJTHeHMe peIlleHn I HaIlMOHaIbHBIX CY/IOB, a
TaKXXe pa3permTh XamoObl 00 OTCyTCTBUM 3(PPEKTUBHBIX CPEICTB TPaBOBOVI 3AIIUTHI B OTHOIIIEHWY HEVICTIOTHeHIS.
On Taxke OTIIOXWII paccMoTpenme 6oree gem 2000 TogaHHBIX aHATOTUYHEIX JKajl00 10 TPUHATHUS YKPauHOM COO-
TBeTCTByIOH_U/IX Mep.

Opmako Gostee yeM uepes YeThIpe Tofia MOCiie TIPUHATHS peIlieHns TaKye oOIye Mepsl Bce elrle He ObITy mpu-
aaTel. [ToaTomy yxe 21 despansa 2012 roga Cyn IpuHSIT perieHVe BO30OHOBUTH pacCMOTPeHVe OTIIOKeHHBIX el B
nerte «Xapyk u Opyeue npomub YVipauns» Cyp ycTaHOBWI, 4TO 3aKoH YKpanHbl «O rapaHTisIX OTHOCUTEIBHO BBIIIOJI-
HeHMs Cy1eOHbBIX pelreHnv», TpUHATHIT BepxosHot Pamort 5 mionsa 2012 roma v BeTynvBmi B cvoty 1 sasapst 2013
rofia, TIpeflycMaTpuBaeT KOMITEHCAITVIO TOJTLKO 3a Oy/yIiee HeVCIIOTHeH e Cy/Ie0HBIX PeIleHnTl, a He 3a HeVCTIOTHe-
HUe, YIMeBIIIee MeCTO JI0 eTO IPUHATH, a TI0O9TOMY He sBjIseTcs JocTaTouHbM [32]. B pesympraTte Cyn ycTaHOBMIT
Hapyinenue craten 6 1 13 Konseniumy, a Taxoke cratbit 1 ITpoTokosa Ne 1, 1 mpucyan 3asgBUTeIISIM KOMITEHCALIVIO.
Taxum obpasom, Trepsoe mtoTHOe perere Cyma TpoTvB YKpamHbBI OCTaeTCs HeBBITIOITHEHHBIM, YTO 3HaYMTEeTHHO
yXyZIIIaeT MWK TOCyAapcTBa Ha MeXITyHapoIHON apeHe, a Takke BO3MOXKHOCTH OBICTPOTO TOTydYeHMs YKpauHIla-
MV KOMITIeHCaIiy Ha HaI[MOHaIbHOM yPOBHe, He ToBOPs yXe o0 ToM, uTo Cy7, He TToyTydaeT BO3SMOKHOCTY 3HAUNTeIhb-
HO pasTpy3UTh CIVCOK /ieJT TPOTVB YKpPamHbI ¥ CKOHIIEHTPUPOBATh CBOV PeCYpPCHI Ha CTIOXXHBIX eJTax.

Ewre geTsipe gena npoTuB YKpanHbL UMEIOT KBa3U-IWIOTHBIV XapakTep. B Hux Cyp Takke npumeHwmI cTaTbo 46
Konpenrym n yxasasr Ha He0OOXOIMMOCTB ITPUHSATHS Mep 00IIIero xapakrepa, Ho 0e3 ¢hopMaaTbHOTO IpUMeHeHs ITPo-
ey phl MVITOTHOTO pereHns 1 0e3 IpMoCTaHOBIeHMsI PacCCMOTPeHMs TTOXOXMX fAerl. Tak, merno «Xapuenxo npomub
Vxkpauns» Kacamoch HeTOCTaTKOB HaIlMOHAIBHOTO 3aKOHOAATeTLCTBA ¥ Cy/Ie0HOVI IMPaKTMKY OTHOCUTEIBHO ITpaBa Ha
cBODOOTY: comlep KaHMs TIO7], CTpakert 06e3 CyZeOHOro perneHms, OTCyTCTBUS B CyAeOHBIX PelTeHmsX CPOKOB comepika-
HIS TI0T] CTpaykerl, aBTOMaTHUecKoe IIPOjIeHre CPOKOB Comep KaHs o, crpaxent u ap. [33]. deno «baiuykuil npo-
mub Yxpaunsi» Kacaroch MPaKTUKY agMUHVCTPATUBHOTO apecTa MpaBOOXPaHMTETLHBIMY OpraHaMM JINI] C I1eJIbI0
TIOJTYIUTh BO3MOYKHOCTD JIOITPOCUTE MX B KauecTBe MO/I03peBaeMbIX B COBePIIIeHN ITPeCcTyIUIeHsT; TepBOHaYaTbHO
KBayTMUKaIMy IIPeCcTYIUIeHNs B KauyecTBe MeHee Cephe3HOro, Ipu KOTOpow He TpeOyercsi obs3aTesTbHOE ydacTie
aZiBOKaTa, U IoC/IeAyTomert TepeKBaaduKaIuy IpecTyIuIeHns Ha Oojlee cephe3Hoe, B pe3yJIbTaTe Uero JIMIIO JIVIIIa-
eTcsI IpaBa Ha ITpaBOBYIO TIOMOIITE; ¥ OTCYTCTBUS ajlBOKaTa Ha HadaIbHBIX dTarax crencTsud [34]. [lemo «Kabepsun npo-
mué Yxpaunvl» Kacamock TaryOHOV IPaKTHUKM KeCTOKOTO oOparieHms ¢ 3afepXKaHHBIMM B ITPaBOOXPaHUTEITbHBIX
opranax 1 CM30 n orcyTcTBUs 3D DEKTUBHOTO pacceloBaHus Kaob 0 TakoM 0OpalleHny CO CTOPOHBI ITPOKypa-
Typel [35]. Hakorer, nerno «Axekcandp Boaxo8 npomué Yxkpaunsi» Kacanoch mpobiieM dyHKIIMOHMPOBAHMS YKPaVHCKO
cyeOHOTI crCcTeMBl, a IMEHHO - IIPUMeHeHMsT AVICIIVIUIMHAPHBIX HaKa3aHWUIT K CyIbsaM [36].

B atmx aejrax Cy,[[ yCTaHOBVIJ'I, qTo O6Hapy)KeHHbIe HVM HpO6HeMbI ABJIAIOTCA CVICTEMHBIMUVI V1 BbI3BaHbI HEeJOCTaT-
KaMM B HAlVIOHAJIBHOM 3aKOHOOAaTeJIbCTBe VI/ Znaezs a,E[MVIHVICTpaTVIBHOVI Tin cyae6HoV1 IIpaKTHKe. HOSTOMY OH yKa—
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3aj7T Ha HeOOXOAMMOCTh CPOYHOTO pedOpMIUPOBaHMS 3aKOHOIATEITHHOV cpephl U afIMIHMCTPAaTUBHON TTPaKTUKN C
1IeTbI0 TIPUBEMIEHMS X B COOTBETCTBUIE C €0 BBIBOJaMM B YKa3aHHBIX JiejlaX ¥ TpeDOBaHMSAMM COOTBETCTBYIOIIIVIX
nonoxenut Konserrum. Cy mperocTaBmiI BO3MOXKHOCTE YKpanHe, mof Habmofennem Komurera MuHMCTPOB,
caMoTi OTTpefIeTTh HanbosIee TIOAXOIAIIMe CTIOCOO0B! MPUHATHS 00mmx Mep. [TpuHATHE HOBOTO YTO/TOBHO-TIpOIIec-
CyaJIbHOTO KOJeKca Ha HepBBIVI B3IUIAN, pa3permmiio CTPYKTypHBIE HpO6HEMbI, yCTaHOBJIEHHbBIE CyHOM B Iejiax
«Xapuenko npomub Ypauno» n «basuyxuii npomub Yxpauns», OmHAKO OCTaeTCs HesSCHBIM, KaK HallVIOHaJIbHBEIE CYIEI
OynyT mpuMeHATh mostokeHms Hosoro YIIK, mosaTomy 3Tm ferma Bce ere HaxOAATCs Ha KOHTPOJIE CO CTOPOHBI
Kommrera Munamcrpos [37]. Victmonmrenne pema «Kaseps3wH mpoTus YKpamHBI» TakKe HaXOAUTCS IO, KOHTPOIeM
Komurera MVIHVICTPOB, IIpM 5TOM He YKa3bIBaeTCsl, 9YTO praVIHa YyKe IIpVHsIIa Te VIJIV VIHbIe MEePHI II0 €ro VICIIOTHEe-
HWIO, B T.4. IUIaH JievicTBuii [38], a pemenue 1o neiny «Axexcandp Boakob npomub Yxpaunsi» elile He BCTYINIO B CUILY
(ma 20 mapra 2013 1.).

ITomBomst MTOTM BBIIIECKa3aHHOMY, CJIeflyeT OTMETWUTH, UTO ITpoIieflypa MIJIOTHOTO peleHus nMeeT Oospimoe
3HaYeHWe W 71 TOCyIapCTB-OTBETUMKOB, U [T 3asBuTeserr, u ot camoro Cyma. Ha yposHe rocymapcTBa-oTBeTIM-
Ka IINMJIOTHBIE pelIeHVsd 3Ha4YMTeJIbHO YyBeJIN4YMBarmT Bq)q)eKTVIBHOCTb q)yHKL[VIOHV[pOBaHVISI " IIpVIMeHeHa
KompenIum Ha HaIlMoHaJIBPHOM ypoBHe. Brrpaxkasch meTacdopmyaro, Cyz MOCpefCcTBOM CBOVMX MVUTOTHBIX PeTTeHmI
IIOMOraeT rocygapcrBaM-4jIeHaM Coseta EBPOHBI «VI3JI€UNTH» OOIEe3HV CBOMX IIPABOBBIX CUCTEM, VICKOPEHSIA Hary6-
HyIO Cy,eOHYT0 VIV aMUHVCTPATUBHYIO MPaKTUKY, BHEMIPsI HOBOE VIV M3MEeHSIS CyIIIeCTBYIOITee 3aKOHO/IaTeTbCTBO,
TeéM CaMbIM YJTyd4Hiast CBOML ME)K,E[yHapO,HHbIVI MUK B C(l)epe 3alUTBI IIpaB YejiIoBeKa. 3agBUTEIISIM K€ TMIOTHBIE
PpeITeHys ITOMOTAIOT 3HAUNTeIbHO OBICTpee oIy YnTh KOMIIeHCaIMIo 3a HapylreHre KoHBeHITMM Ha HaIlMOHATEHOM
ypoBHe, 6e3 HeoOxoamMocTy oOparreHms K eBpOTIevICKov dheMuie, pacCMOTpeHwe fIeJT B KOTOPOVI 3aMefIyisieTcs 60Tb-
IITM KOJTMYIEeCTBOM HepaspeleHHBIX /1er1. Hakonerr, uro kxacaercss Cy/a, MIOTHBIE peIieHNs TIOMOTafoT eMy CIIpa-
BUTBHCA C OTPOMHBIM KOJIMYECTBOM ITOBTOPSIOMIMXCA [1€JI, KOTOPbhI€ IIPVXOIAT K HEMY Ha pacCMOTpeHMe, TeEM CaMbIM
TIoBBIIast 3(pPEeKTMBHOCTD ero PyHKIMOHMpoBaHM:. [IVIOTHEIe pereHms TakKe 0TOOpaXkaloT TeHIEHITNIO K KOH-
cTuTynvoHanmsanym paboTsr Cyma, mockonbKy B Hux Cy7 He TTpocTo orleHuBaeT (aKThl KOHKPETHOTO /iefla U yCTa-
HaBJIMBaeT B HeM HapyIlleHue, HO U pacCMaTpuBaeT BOIIPOCH COOTBETCTBWS HAIlVIOHAJILHOTO 3aKOHOATeIbCTBa U
IIPaKTUKU KOHBEHLU/H/I, TeM CaMbIM B HEKOTOpOVI CTeIIeHV BBICTYIIasl B KaueCcTBe «BpIcIrero KOHCTUTYTIMMOHHOTO CyZia»
ni1st 47 rocymapcrs-wieHos Coseta EBpomnbrl.

Besa CYTb CyIIIeCTBOBaHM: 3alllVIThI ITpaB YejIoBeKa I10 KOHBEHL[VIVI 7 COCTOUT B TOM, YTOOBI OOJIBIIIVIHCTBO Hapy-
menuvi Konsennmm 1 ITpoToKo710B K Hel MCIpaB/IsuINCh M KOMITEHCHPOBaIVCh Ha HallMOHATFHOM yPOBHe, 0COOeH-
HO eC/IV peyb MeT O CUCTeMHBIX HapYyIIeHMsIX, KacaloIxcs OOJIBIIToro KomdecTsa 1moo0HbIx /1er, a Cyri momorart
rocygapcTBaM-wIeHaM B 3TOM. DTO KaK HeJTb3s TOYHO OTpakaeT CyTh IIPUHIINIIA CYyOCUIMapHOCTY, KOTOPBIVI CTOUT
B ocHOBe (pyHKIMoHMpoBaHM Cy/a, ¥ COrTTacHO KOTOPOMY TOCyAapcTBa-yIacTHUKY KoHBeHIMY JO/DKHBI KaK MOYXKHO
adpdexTrBHEE OTOOPakaTh KOHBEHITMIO B CBOeM HaIlMOHaJIbHOM 3aKOHOIATeIbCTBE U MPaKTHKe, TeéM CaMbIM CyTIle-
CTBEHHO CHVKasi KOJIMYeCTBO IMMOTEHIVAIbHBIX ITIOBTOPSIOIIMXCS eI B Cy,[[e " JaBasi IocjieIHeMY BO3MOXHOCTb CKOH-
LIEHTPUPOBATh CBOE BHIMAaHVE U PeCyPChl Ha CIIOXKHBIX U «4yBCTBUTEIbHBIX» [leJIaX O HapYIIEeHNN IIpaB YeloBeKa.

Taxvm obpazom, mumtotHble perterus ECITY mpericTaBisioT 600N TOTEHINATT B CHICTeMe eBPOITeTICKOV 3aIly-
TBI IIPpaB YeJjIoBeKa. OJIHaKO C Y4eTOM TOT'O, YTO MX Ha IaHHBII MOMEHT He TaK MHOTO M TO, YTO MHOTMe M3 HIX ObUIN
mpuHATE HemasHo (B 2010-2013 rT.), a T03TOMY BCe ellle HaxXOATCS Ha CTafUV VICTIOITHEHUS TOCyIapCTBaMM-OTBeT-
UMKaMW, TaTbHeIIee M3ydeHve 3TOV IIPaKTUKY, ee BIMSHYS Ha HaI[MOHaIbHbIe ITpaBOBbIe CUCTeMBI U Ha (OYHKITNO-
HuposaHMe camoro Cyfa, a TakKe TPaKTUKM WMCIIOITHEHMs TocymapcTBaMu-wieHamn Coseta EBpOITBI MVMITOTHBIX
permeruir Cy/ia, OcTaeTcst Ype3BbIYaiHO aKTyaTbHBIM.
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Summary

The role of the judgments of the European Court of Human Rights is often viewed from the standpoint of an indi-
vidual applicant, who aims to receive both moral satisfaction and pecuniary compensation. However, very often the
Court receives a large number of applications which concern the same type of problem, in which case it will be more
efficient for it to deal with them together, applying the so-called pilot judgment procedure.

In its pilot judgment the Court identifies a problem, which has a systemic and structural character and which
exists in a respondent State, as well as its cause, finds a violation of the European Convention on Human Rights and
orders the respondent State to adopt at the domestic level general measures in order to eliminate the problem iden-
tified in the judgment. These mainly include changes in the legislation or in the judicial or administrative practices.
Since 2004 the Court has delivered nearly 20 pilot judgments, which are divided into five different categories in the
present article. In addition, it has also delivered a number of «quasi-pilot» judgments, which are similar but not iden-
tical with the pilot judgments.

Although the Court’s pilot judgments are typically complied with by the respondent States, some problems as
to their implementation still exist. Nevertheless, the pilot judgments are of a great importance for the respondent
States, as they help them improve their legal systems and better apply the Convention at the national level, thus
improving their international profile in the sphere of human rights protection. Moreover, the pilot judgments are very
important for the applicants, as they help large number of individuals promptly receive compensation at the nation-
al level, thus avoiding the recourse to the European Themis. Finally, the pilot judgments play a significant role for
the Court itself, as they assist it in dealing more efficiently and rapidly with large groups of cases, which only increase
its backlog, and in concentrating its resources on complex and sensitive cases.
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CneuBunyck: NpaBa nioguHun

Oco0i1MBOCTI 3aCTOCYBaHHS pillleHb
€pporericbkoro Cyay 3 1mpas JIIOOVHN
B HaI[lOHaJIBHIV CYOBIiV ITpaKTULI

Yxpainmn.

Y cTaTTi [OCNiAXYIOTLCA 0COONU-
BOCTi 3aCTOCYBaHHS pilleHb
€Bponencbkoro cyay 3 npas
JIIOAVHU B HaUiOHaNbHi CynoBil
npakTuli Ha niacTasi aHani3y 3ako-
HopaBcTBa YKpaiHu, okpeMux
piweHb KoHcTtuTtyuinHoro Cyny
YkpaiHu, cyais 3aranbHOi lOpUC-
AOVKLUiT Ha Yoni 3 BepxoBHum Cynom
YkpaiHu. ABTOpP BUCBIT/IIOE FOJIOBHi
npobnemu, Wo BUHMKAIOTb Nepes,
YKpaiHCbKUMU cyaasiMu B NpoLueci
3aCTOCYBaHHS MPaKTUKu
€Bponencbkoro cyny 3 npas
JIIOONHU Ta MPOMOHYE LWASAXMN iX

The article investigates the fea-
tures of the application of the deci-
sions of European Court of Human
Rights in national jurisprudence
based on the analysis of Ukrainian
legislation, the decisions of the
Constitutional Court of Ukraine and
courts of general jurisdiction,
headed by the Supreme Court of
Ukraine. The author highlights the
main problems faced by Ukrainian
judges during the application of
the decisions of European Court of
Human Rights, and offers the ways
of solution.

BUPILUEHHS.

23 mororo 2006 poky Bepxosna Pama Ykpainu npunHsia 3akon Ykpaiau «[Ipo BUKOHaHHS pillleHb Ta 3acTOCy-
BaHHS MPaKTUKVM €BPOMENCHKOTO CYAy 3 IpaB JIIOAWHM», TIOJIOKEHHs SKOTo 30008 s3a1m BCi opraHm gepskaBHOT
BJIaJ}, a B IIepIIy Yepry CyJ10Bi, BUKOPUCTOBYBATU y CBOIV HisJIbHOCTI He JIMIIe I10JI0KeHHsI €BpOoIeicbKoi KOHBeH-
IIif TIPO 3axVICT IIpaB JTIOAMHY i ocHOBHMX cBoboz 1950 poKy, a 11 3aCTOCOBYBaTH pilteHHs €BPOTIETICEKOTO CYy 3a ITpaB
monyHM. BinmosinHo 3a mpakTukoio Cymy Oyi1o BU3HAHO CTaTyC JKeperla IIpaBa TPV pO3IJIs/i CIipaB HaIliOHaTbH-
Mu cypgami. Taka 3aKOHOIaBuYa MO3MILisL CTajla CIOPaBXHIM BUKIMKOM ISl yKPaIHChKOI KOHTYHEHTAIbHOI Cyd0BOL
Tpanuuii. If peasisariist B cyuacHux ymMoBax 3[Ii/ICHIOETbCS JTy>Ke ITOBUILHO Yepes B3aeMOOOYMOBIIeHi SBUIIA - HEeoJl-
HO3HAUHICTh 3aKOHOJABUOI0 PeryjIloBaHHs, BiCYyTHICTb JOCBiAy Ta y3ro[KeHOI HalliOHaJIbHOI Cy[0BOI IIPaKTUKNI
3aCTOCYBaHHS TIpeIlefleHTHOTO IpaBa B YKpaiHi, mpodecintHol HemiAroTosIeHoCTi HallioHaTbHMX IOPUCTIB TOITIO.
Pasom 3 TMM KUJIBKICTh CKapr yKpalHCBKMX IPoMafgH 40 €BPOIeNIChbKOro Cyjay HIOPOKY 3POCTa€, BUOKPEeMIIIOIUN
pobreMm He TilTBKM y cepi 3acToCyBaHHS €BPOITeICHKIX KOHBEHITITHIX TTOJI0OKeHb Ta mpakTuky Cymy, aje 1 BUKo-
HaHHS BXe MPUHSATHX PillleHb ITpoTi YKpailu. B yMoBax Takol HeOHO3HAYHOCTI /TaHe JTOCTi/KeHHs HabyBae 0co0-
JMBOI aKTyaJIbHOCTI Ta MPaKTWYHOCTI i Mae Ha MeTi ITpoaHasTi3yBaTi 0COOIMBOCTI 3aCTOCYBaHHS Ta MPWYWHIN He3a-
CTOCYyBaHHs pimeHb €BPONENICEKOro Cyay 3 IIpaB JIOAVMHY B HaLiOHAJIBHIN CYHOBiVi mpakTui. s qocsarHeHHs
TIOCTaBJIeHVX IIiJIeVt B cTaTTi OyJIo mpoaHaIi30BaHO SK TTOJTOKEHHS 3aKOHOIaBCTBa YKpaiHu, Tak i oKpewmi pimreHH:
HalliOHaJIbHMX Cy[diB YKpainu Ta €BpOIericbKoro CyAy 3 Ipas JIoAVHN. TeopeTuHOI 0CHOBOO JOC/IIIKeHHS CTaIn
HayKOBi ITparli BITIM3HAHMX Ta 3apyOiKHMX BueHMX, 30Kpema, B.B. Muriuka, B.I. ByTkesnya, B.I. €siaTosa, B.IT.
MMasitoka, .C. Tepirenskoro, [1.FO. Tperbsikosa, M.IT. Opsixa, [T.M. PaGinosnua, x. [iu36yprs ta I. Kameposa.

Yxpaina partnudikysana C€BporerichKy KOHBEHIIII0 PO 3aXVCT IIpaB JTIOAWHN i ocHOBHUX cBobor 1950 poky 17
uepsHs 1997 poKy, BU3HABIIM 000B A3KOBY IOPVICAVIKITiII0O €BPOTIETICHKOTO CYy 3 IIpaB JIIO/IMHY, CTBOPEHOTO 3a ITi€i0
Kongenmiero. 3 nporo vacy €pponericbka KoHpenis i mpoTokosm g0 Hel, BignosigHo go crarri 9 Koncrurynii
Yxpainau [1, c. 142] i crarti 19 3akony Ykpatau «[Tpo MixxuHapomHi morosopu Ykpaiam» [2, c. 542] € yacTuHOIO Hallio-
HaJIbHOI'O 3aKOHOABCTBA, a OTXKe IIiIAraloTh HeyX/ILHOMY 3aCTOCYBAaHHIO Y BHYTPIllIHBOMY HPaBOIIOPAIKY YKpaiHu
yciMa cy®’ekTamMy HallioHaJTbHOTO TIpaBa. JleTaTbHMIT aHasIi3 CyI0BO1 IIPaKTUKM 3aCTOCYBaHH: TooxeHb KoHBeHTIii
CBiTUMTE TIPO Te, IO ChOTOJIHI BOHA € HamOiTBIIT aBTOPUTETHNM i HarOLIBIIT BXMBAHMM MiKHapOIHVIM JIOTOBOPOM B
Yxpaini. He nupigunck Ha [esKi HEY3TOIXKeHOCTI i IIeBHY HelOCIiJOBHICTb, ii ITOJI0OXeHHAMI KepYIOThCS y CBOIN
nisutbHOCTI 1 Koncruryninuwin Cyn Ykpainu, i cyam 3arajibHOT :0pucauKILii Ha 4o 3 Bepxosunum Cymom Vkpainm.

YK 341.645 IBALLLEHKO Onena PycnanisHa,

acmipaHTKa Kadenpy MKHapoIHOTO MpaBa IHCTUTY Ty MiKHapOTHMX BiTHOCHH

© O. IBawyeHko, 2013 Kuiscpkoro HarrionansHoro YHisepcureTy imeni Tapaca Illepuerka.
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CktagHiIi Tpo6sIeMy BUHMKAIOTh Y HAITiOHATBHIIX CY/IOBVIX OPTaHiB i3 3aCTOCYBaHHSM pillleHb €BPOITTICHKOTO CYITy
3 TIpaB JIIOAVHY, SKi € HeBil éMHOIO CKJIaloBOIO YacTMHOIO KOHBeHIIil, OCKiTbKM B HMX MICTUTBCA 11 TIyMadeHHs,
CIIpaBHIV cMMCT GaraThoX 11 TIOJI0XKeHb. Taka cuTyarlis MOsSCHIOETBCS B TIEPITy Yepry THM, IT0 yKpaiHChKa ITpaBoBa
CUCTeMa HaJIeXUTh 10 POMaHOTepMAaHCHKOI IIPaBoOBOI CiM'1, TOJIOBHVM /)KepeJIOM IIpaBa B SKill BM3HAETHCS 3aKOH. A
TOMY 3aCTOCYBaHHs IIPeLIeJeHTHOrO IIpaBa, SIKMM € IpaBo €BPOIIeICEKOr0 CyAy 3 IpaB JIOMVHI 111 YKPaiHCbKUX CY -
7IiB, € TIeBHUM BUIIPOOYyBaHHAM He TITBKM B CWITy HETOCTaTHOCTI JTOCBiy Ta ITpodeciitHmX 3HaHb, ajTe 1 BifICyTHOCTI
HeoOXiTHMX 3aKOHOAABYUVIX ITiACTaB 71 TAKOTO 3aCTOCYBaHHS, IO MiATBePIKYEThCS IK HaIliOHATbHOIO, TaK 1 MiXHa-
POAHOIO IPaKTUKOIO. [IiViCHO, y CBOIN JisUIbHOCTI HallilOHAJIbHI CyaM 30iMICHIOIOTh IIPaBOCYAIs B MeXaX CBOIX IIOBHO-
BaXeHb Ha OCHOBi BUKMouHO KoncTuTymil Ta 3axonis Ykpatau. [1, c. 141] Bigmosimao mo craTtTi 9 KoncTuryirii
Yxpaiam, gacTMHOTO HalliOHaJTPHOTO 3aKOHOABCTBA YKpalHV MOXYTh OyTV JIVIIIe TaKi Kepesta Mi>KHapOJTHOTO ITpaBa,
SK MDKHaponHi moroopm YKpaiHm, 3rofga Ha oOOB SI3KOBICTh SIKMX HamaHa Bepxosroro Pamoro Ykpatan [1, c. 141].
3aKoHOaBYi TOIOKEHH: IIPO 3aCTOCYBaHHS MPaKTUKV €BPOIeTIChKOTO CYAy 3 IIpaB JIIOAVH 3 IBWIIVICH TTOPiBHSIHO
HeI0AaBHbOIO i 3BOASATHCS N0 3araJIbHUX AeK/IapaTUBHIX BKa3iBOK BpaxyBaHHs pimteHb Cyay opraHamMu gep>kaBHOL
BrIay O6e3 po3pobrIeHHd /IeTaTbHOTO MeXaHi3My TaKOTO 3aCTOCyBaHHS Ta BM3HAUeHHS 1X CTaTyCy i MicIid B cucTeMi
IKepeJl IpaBa YKpaiHL.

3 TOYKM 30py MiXHapOLHOro Ipasa, BimmosigHo mo crarTi 38 CratyTy Mixnapognoro Cyny Opranisaiii
O06’emranmx Harinr, cymoBi pireHHs € JOTOMDKHMMY 3ac0baMy ISt BCTAaHOBIIEHHS 3MiCTY ITpaBoBMX HOpM [3], He €
TKeperaMy TIpaBa i MOXXyThb TIOPOIKYyBaTy 30008’ A3aHH JIMIIIe [I7IsI epKaB, sIKi € CTOpoHaMM y cripasi. Taka mosu-
List DiITBepIKY€ThCs 1 HAalliOHAJIBHOKO IIPAKTMKOIO epKas, 110 TAKOX He BU3HAIOTh PillleHHs MDKHAapOOHUX CYy[iB
[K JpKepejla CBOr0 BHYTPIIIHBOTO MpaBa, gKi OJlHaK B CyJ0BOMY HOPSAIKY MOXYTh BUKOPUCTOBYBATWUCh IIif] Yac CyI0-
BOI'0O TJIyMadeHHsI JOTOBIPHMX HOPM, Ha OCHOBI SKMX IIPUIMaJINCh BiIIOBigHI MibkHapoaHi pimenHs. Tak, TiymadeH-
Hs €BpOIerichKol KOHBEHIIIT PO 3aXVCT IpaB JIIOAVHM i OCHOBHUX CBOOO, HeMOXITMBe 0e3 BpaxyBaHHS TIO3UIIN
€BporericbKoro cyay 3 BinnosigHux nmutansb. o crocyeTsea camoi €BponenicbKol KOHBEHIII, BOHa Hajlae Jep>KaBaM
MiCTUTB TIPSIMOTO 000B’SI3Ky /IeprKaB TI0 BUKOHAHHIO Ta 3aCTOCYBaHHIO pinreHb €Bpomnericbkoro Cymy 3 mpas JIIONN-
H1. Pasom 3 TiM, crarTs 46 KonseHIii 30008 s13ye mepkaBy BUKOHYBaTy ocTaTouHi pimerHs Cyay 3 Oyap-gKmx cIIpas,
B SIKMIX BOHU € CTOpoHaMm [4, c. 263], 1m0 ofgHaK TaKoX He CBiIUMTE MpO icHyBaHHS 3000B’d3aHHS AepKaBU IIIOI0
immremenTarntii mpaxTuky CyAy 3 TaKuX CIIpaB y CBOIO IPaBOBY cmcTeMy. 3 iHmmoro 60Ky, 3i craTTi 19 Konsenrii [4,
c. 263] BuTUIMBac OGe33arrepedHm I 3B'130K MiX TisuteHicTIO Cyy Ta 3abe3medeHHIM TofIep>kaHH CTOPOHAMM IXHiX KOH-
BeHIIITHMX 30008 s13aHb. A cam Cy71 B yxBasii 1o cripasi «Ipmanmis mpotn O6’egnanoro Kopomisera» 1978 poky 3 mpm-
BOJY VIOT0O BUKJIIOYHOTO IIpaBa Ha TiyMaueHHs: KoHBeHIIiT 3asB 1B, 1110 VI0T0 PillleHHs «CJIyTyIOTh He TiIbKM BUpilleH-
HIO CITpaB, SKi HaiMITUIN TIOMy Ha PO3IJIS/, a B ORI MMPOKOMY PO3MiHHI yTOUHIOIOTH, 3aXMIIAIOTh i PO3BMBAIOTH
HopMmy KoHBeHTII! i cipmsoTh TaKMM YMHOM JI0fIepKaHHIO BCiMa JiepKaBaMy 000B SI3KiB, Ki BOHV B3sTM Ha cebe sk
Horosipui Croponn» [5, c. 189]. TTompwm AMcKycintHiCTs TpUpOaM pirieHs €CBPOTETICEKOTO CYAY 3 IIpaB JIIOIVHU, Pl
TOCITAHVIKIB HAIIOJIATAIOTh Ha iCHYBaHHI 3BM9a€B0Ol HOPMM, IO 30008 d3y€ Aep KaBu IX BUKOHYBATH i 3aCTOCOBYBaTH
y CBOEMY BHYTpIImHbOMY IpaBonopsaky. M.IT. Opsix 3 11poro mpuBosy 3a3Hadae: «...B €Bpori ¢paKTMIHO casacs
HOpMa 3B/Ya€BOr0 MLKHAPOIHOIO IIpaBa, 3riJHO 3 KO CYKYIIHICTh pilleHb €BPOIeNICEKOro Cyay 3 IIpaB JIIOANHN
PO3TIISAAAETLCS SIK €BPOIIEVIChKe TIpellefileHTHe IPaBo B TayTy3i 3aXMCTy ITpaB JIIOAMHM Ta OCHOBHUX cBOOOm» [6, . 76].

Bpaxosyroun Taki oOcTaBMHM, TpWBaIMUY Yac OUTAHHS 3’ sICyBaHHS MicCIg pilteHs €BPOTIEICHKOTO CYy 3 MpaB
JIOAVHY B HallilOHaJIbHOMY IIpaBi Ykpainu sanmmanock HepusHauenuM. Koncruryninamin Cyn Vkpainu nogexkyan
BUKOPVICTOBYBaB iX, 371e0i/TBITIOTO JIMIITe SIK TOMATKOBUT apTyYMEeHT JTOBefleHHs CBOET TpaBOBO] ITO3MIIIT ITicTIs 3aCTOCy-
BanHd HOpM KoHBeH11ii, He 3a3HavaOuy IX KOHKPeTHOrO 3MiCTy, a JIuiile, B KpalloMy BUMNAJKYy, IlepeIidyoun BifIo-
BigHi pimenns. Tak, y ceoemy pimensi Big 1 rpyans 2004 poxy y crpasi Opo He3aleXHICTh Cy[JIiB SIK CKJIa[IOBY iX
crarycy, Koncturynivmuin Cyp, 3a3HauMB, 0 TOJIO0XKEHHS IO0 3a0e3rmevueHHs He3aIe)XHOCTi Cy/IiB 3aKpilyieHo B
KomBeHTIii Tpo 3aXmCT MpaB JIFOIWHY Ta OCHOBHWX CBOOOI, HU3II iHIIMX MiXKHapPOIHMX JTOTOBOPIB Ta «IIiITBEPIXY-
€TBCS MMPAKTUKOIO €BPOIETICHKOTO CYAy 3 MpaB JIIOAMHY» [7, ¢. 66]. Ik baunmo, KoHCTUTYIIiTHMIT Cy/, He mocIaBCs
Ha KOHKpeTHy cTarTio KoHBeHIIii, aHi BKa3aB Ha3BM Ta 3MicTy KOHKpeTHuX pimens €sponerickkoro Cyay 3 mmpas
monvEam. Cepep, pimens Korcrurymintioro Cyny, B IKMx BiH 6e31mocepeTHbO 3BepHYBCS /I0 MPaKTUKY €BPOITeTIChKOro
CyAy 3 TpaB JIOAWHM, MOXHa BuinuTy pimenss Bif 10 xsiTHa 2003 poky Ne 8-pr1/2003 (y crpasi po HOMMpeHHs
BiZOMOCTeTI), B MOTMBYBaIbHIl YaCTMHI SIKOTO 3a3HAaYa€ThCS: «...3acTOCOByoun ooxeHHs ctaTTi 10 Komsewnriii mpo
3aXVCT IIpaB JIIOIVHY Ta OCHOBHMX CBOOO]T, B pirmeHHsx y crpasax «Hikysma mpotu @irrasmii» [8], «IHOBCHKMIT TpOTH
[Momprmi» [9] Ta immmx, Cym migkpecsTioe, MO MeXi TomycTrMOoi iHdopMariil oo mocagoBuX Ta CITy>K00BUX 0cid
MOXYTB OYTU IMTMPITIVIMY ITIOPiBHAHO 3 MeXXaMV TaKoi X iHdopMariii oo 3smdarHvx rpoMaisast» [10, c¢. 140]. Ha Gara-
TO OiHIIIOIO € TTpakTMKa CyZiB 3arajbHOI IOPUCAMKIII y I1iTT cdepi, SKi JmIIe iHKOIW 3BepTaloThC 0 MOJIOXKEeHb
Konsentii i me pifire go pimens €BponenicbKoro cyay 3 Ipas JIFOIMH, IIPOTe IIOBOJI CUTYyaLlis II0YMHAa€e 3MiHIOBa-
Trch. [TokasoByM NpuUKIIagoM pilleHb CyAiB 3arajabHOI OPUCAMKIIT y 1IbOMY IUIaHI € II0CTaHOBa Buioro rocnogapce-
Kxoro cyny Yxpaiuu Bimg 04 xostus 2005 poxy [11, c. 19], B skin Oyiao 3pobieHo TocuMIaHHSA Ha pilTeHHS
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€BpomnericbKoro cymy 3 mpas ymoavau Bif, 11 ciurs 2005 poky y cripasi «[Jybenko nmpotn Ykpainm» [12]. Ilixaso, 1m0
uvacToTa rnocwianb Ha Konsenniro i pimenns Cyay OpsiMo 3aJ1eXXUTh Bifl iHCTaHIIiI, A0 SKOI HaJIeXWUTh Cy/l, 110 PO3I-
napae cripasy. Tak, amensnivai cyam, i Tvm 6impie Bepxosuumt Cyn Ykpalay, 3HaYHO YacTille BUKOPUCTOBYIOTh Y
CBOITI [TisTTPHOCTI €BpoTIerichKe KOHBEHIIifHe ITpaBo i CyoBy mpakTuKy. Pasom 3 Tum 30epiraeThest mpaBmio, KO
nocwianns Ha Hopmy Konsenirit i pimmenns Cyay 30iICHIOETHCS JIMIIe B MOTUBYBaJIbHIN YaCTUHI pillleHHsL.

Taka HeogHO3HauUHAa CUTYyallid CTajla IPUYMHOK YMCeIbHNX HOPYyLIeHb YKPaiHOK CBOIX MiXXKHAPOIHO-IIPaBOBMX
3000B’s13aHb 3a KoHBeHIIi€IO 1 9K HACIIMOK HEVIMOBIpHVMM 30UIbIIIEHHSIM KiUIPKOCTi 3BepHEHb HAIlVIX I'POMAsH A0
€apomericekoro Cyy 3 Mmpas JTIOAVHM 3a 3aXUCTOM CBOiX TpaB. 3a odimnivammMy ganmmm Miricrepcersa IOcTvtii
Yxpaiau B 2012 porti mo €sporrericbkoro Cymy Haginmio pekopaai 10500 3ass rpomass Yxpaium, monag, 7300 6yi1o
BU3HAHO HUM HENIPUMHATHUMMY, 1110 Omm3bko 70% [13]. PasoM 3 TvM, HeIpUIHSATHICTD 3asB He O3HadJa€ BilCyTHOCTI
nopymuteHs KoHBeHT1ii, a oTxxe peanbHa nmdpa oOrpyHTOBaHMX 3BepHeHb HabaraTo Oinbmra. Croromui Cysm posris-
Jla€ YKpaiHCBKi CTIIpaBy i BUHOCUTEL 000B 3KO0Bi pimreHHs. BukoHnaHHS pilleHsb cyy — 00 eKTMBHMI 000B 30K mep-
XaBw, 110 TTopymmia KoHseHItiro, sknvt gepes BiICyTHOCTI y3TOIKeHOTo BHYTPIIITHBOTO 3aKOHOIABCTBa Y it cepi
He 3aBXIM iy cvTy 3abesmeunTi. SIK HaCTimOK, Hallla fepkaBa 3iTKHyJIachk 3 TpobeMaMy He TiTbKY 3aCTOCYBaHHS
Konpennii i pimens €sponenicekoro Cyay 3 mpas JIIOOMHM, ajle VI BUKOHAHHSM BXe BUMHECeHMX pillleHb IpOTHu
Yxpainmn.

Came 11 BUpilIeHHs BCiX IMX MMTaHb OyB MpUHATHI 3aKoH YKpaiau «[Tpo BuKoHaHHS pillleHs i 3acTocyBaH-
H$I IIPaKTUKM €BPONeNICbKOro Cy/Iy 3 IIpas JIoguHu» Bifg 23 mrororo 2006 poky, sSKmit IOKJIafa€e Ha [Jep>KaBHi OpraHmu
000B’sI30K He JMITle BUKOHAHHS Ta 3acTocyBaHHs pimenp Cymy, aje v BHeCeHHS 3MiH /0 YMHHOTO 3aKOHOIABCTBa,
MIPaKTVUKM VIOTO 3aCTOCYBaHHA Ta afMiHICTpaTMBHOI TPaKTMKY, 3a0e3TeueHHs IOPUANIHOT eKCITePTU3N 3aKOHOITPOeK-
TiB, TIBUINIEHHS PiBHA MpodecivHOT MATOTOBKM IOPVICTIB, MisUTbHICTh SIKMX TT0B s3aHa 3 ITpaBo3acTocyBaHHsIM [14,
c. 1114]. 3arrpoBaykeHH IIMX 3aXO0iB Ma€ 3a0e3meunTy JoepKaHHs HaIIIOIo JepkKaBoro ToyTokeHb KoHBeHIIil, mopy-
LIeHHS SIKMX BCTAHOBJICHO PillleHHAMM, yCyHeHHsI He[IOJIKiB CCTeMHOIO XapaKTepy, sKi JIeXKaTb B OCHOBI BUSIBJIEHO-
ro CyAoM HOPYIIeHHs, a TaKOX yCyHeHHs IifcTaBy g HaaxomkenHs 1o Cyay 3asB IpoTu YKpaiHu, CIpUYMHeHMX
mpobiemoro, sika BXe Oyra mpeameroM posrmsaay B Cymi [14, c. 1114]. Oxpemo 3aKOH BUITISAE 3aX0aM iHAMBITyaTs-
HOTO XapakTepy, sIKi CIIpsIMOBaHi Ha BUKOHAHHS PillleHb, BUHECeHUX IPOTK YKpaiHu, y KOHKPETHIX CIIpaBax.

Merta Takoro 3aKoHy BUIIIMBaE 3 ImpeaMmOysnw, fe 3asHadaeThes: «Lletr 3akoH perysroe BimHOCUHM, IO BUHM-
KafoTh y 3B'sI3Ky 3 00OB’SI3KOM JIepyKaBV BUKOHATH pillleHHs €BPOMeVICEKOTO CYAy 3 MpaB JIIOAWHY Y CIIpaBax MpoTu
Yxpaiau; 3 HeoOXimHICTIO yCyHeHHS TPUYMH MOpyITeHHd YKpaiHoo KoHBeHIIil mpo 3aXucT mpas JIIOAMHN i OCHOBO-
TIOJIOKHWX CBOOO]T, i TTPOTOKOJIIB IO Hel; 3 BIIPOBa/KeHHAM B YKpalHChKe CYyAOYMHCTBO Ta aIMiHiCTpaTUBHY ITPaKTH-
Ky €BPOIEeVICbKMX CTaHOapTiB OpaB JIFOAVHM; 31 CTBOPeHHSM IlepelyMOB [JIs 3MeHIIeHHs 4Yluciia 3adB [0
€BpOMeNCHKOTO Cy/ly 3 IIpaB JIIOAVMHY TpoTr YKpaiawm» [14, c. 1114].

Hamsaxomsimmm 3 Touky 30py 3actocyBaHHs pimens Cyny e crarrd 17 3akoHy, [ie 3a3HAYa€ThCs, IO «CYAU
3aCTOCOBYIOTH ITpM po3rTisfi cipas Konsenrito Ta mpakTuky Cy/y gK mkeperio ripasa» [14, c. 1115]. 3akoH He MicTUTE
Hojasblly JeTaji3alilo boro IojoXeHHs. JIume crarTa 2 3asHadyeHOro 3aKOHy BU3Hauae€, 110 «PimenHs
€ppomnericbkoro Cyay 3 IpaB JIOAWHY € 000B’I3KOBUMM 71 BUKOHAHHS YKpalHOIO BiAITOBiIHO /10 cTaTTi 46
Komsewtrii» [14, c. 1114]. Are, axro momo susHaHHsS KoHBeHIIIT K Jykeperia ITpaBa CyMHIBiB Mavpke He BUHUMKAE, TO
poLec 3aCTOCYyBaHH: IpakTuky €sponenicbkoro Cyy 3 Ipas JIOAMHU SK JpKepejla IIpaBa B yKpPalHCbKOMY 3aKOHO-
JIaBCTBi He BperyjaboByeThbcs. [10I00keHHST HalliOHaJIbHMX HOPMATMBHMX aKTiB PeryJIrorTh MicIie i posb JIuiie MiX-
HapOJHMX JOrOBOPIB B HAlliOHAJILHOMY IIPAaBOIIOPSIKY, i HIYOro He 3a3Ha4arOTh PO Cy40Bi PillleHHs B LIbOMY CeHCI.

Hati 3aKoH MiCTUTB JINIIe II0JIOKEHHS PO MOXJIMBICTb 3aCTOCYBaHHS CyJaMi I10JI0keHb KoHBeHIiT i mpakTu-
xu Cymy, omHak He 000B’s130K, a B TAKOMY BUITAJIKY 3a HasBHOCTi aHastorigaMX HOpM KoHBeHIIiT B akTax HallioHaIb-
HOTO IIpaBa, HaIlioHasIbHi CyZI OyAyTh 3aCTOCOBYBATV caMe 1X, TMM OisTbITie 1o 3aKOH He BU3HavYae MexXaHi3My 3acTo-
cysanHs pimens Cyny Ta npunmcis KoHBeHIII Ipy 3AiliCHeHH] CyJOUYMHCTBA, BiH MiCTUTh ITOJIOXKEHHS JIMIIe I0A0
HOPAIKY IIOCMJIaHHS Ha HUX. Y pasi X BiflcyTHOCTI aHastoriuHoi HopMy KoHBeHIIi B akTax HalliOHaJIbHOIO 3aKOHO-
TlaBCTBa abo X BUSABIEHHS HeBiITOBiMIHOCTI HOpM HalliOHaTbHOTO ITpaBa HostoxeHHsM KoHBeHTIIiT, HarioHambHi cyan
MOXYTb 3aCTOCOBYBATM TaKi IojIoXeHHsI KoHBeHIIl TiIbKM IIiciis IX IepeBipku Ha BignosimHicTs KoHcTnTyirii
Koncrurynivmmnm Cygom Ykpainm.

Hespaxaroun Ha fesKy JeKjIapaTUBHICTh HonoXeHb 3akoHy Ykpainm «[Ipo BukoHaHHs pillleHb Ta 3aCTOCYBaH-
HsI IIpaKTUKKM eBponericbkoro Cyy 3 IIpas JIIOAMHW», BiH BCe XK Ma€ BeJIMKWUIL BIUIMB Ha I10JajIblle YKpaiHChKe 3aKO0-
HOAABCTBO. /I MpuKyIaAy, eKijibKa HallioHaJIbHVX IPOLeCya/IbHMX KOIeKCiB YKpalHU TeX MiCTATb II0JI0KeHHS IIPO
000B’sI3K0Be BpaxyBaHHs TPaKTUKVM CBPOIIEVICEKOTO CyIy 3 IIpaB JIIOAVMHM T Jac 37IiICHeHHs IpaBocyais. Tax,
srigHo 3i cratTero 8 Kogekcy agMiHICTpaTMBHOIO CyJOYMHCTBA YKpaiHy, PeryJIorunil BIUIUE SKOrO HOLIVPIOEThCS
i Ha KOHCTUTYLiVIHI IIPaBOBIIHOCUHN, «Cy/[I IIPV BUPIIIeHHI CIIpaBy 3aCTOCOBY€ IIPUHIINII BEPXOBEHCTBA IIpaBa 3 ypa-
XyBaHHSM Cy0BOT IPaKTUKV CBPOIIEVICHKOTO Cy/1y 3 ITpaB Joguam» [15, c. 1358].

BigcTexxyroun nosoxeHHs HOBOIIPUIHSTUX HOPMAaTUBHO-IIPABOBMX aKTiB YKpailHM, MOXHa CTBePAKYBaTH, 1110
HaMiTViIach TeHEHIIiS 0 BU3HaYeHHsI 0cOOIMBOro MicId TmosoXeHb KoHBeHITiT Ta MpakTnkKy €BpOmericbKoro Cy/Iy
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3 IIpaB JIOAVHM y 3aKOHOAABCTBI Ykpainu. I1pu 11boMy OQHMM i3 IIPiOPUTETHNX 3aBIaHb IIPU 3iVICHEHHI CyJOUMH-
CTBa IIPOTOJIOLIEHO Y3rO[KeHHs CydoBuX pimens 3 HopMaMmy KoHBeHIliil, pileHHsaMy €BponericbKoro cyay 3 IIpas
JIIOMIVHY Ta IHIMMMY MDKHapOIHMMM yTodaMy, paTudikoBaHMMY YKpaiHoIo, 1o 5K 3a3Hadae [1.C. Teprerbkni, cBif-
UUTH IIPO IIOCTYIIOBY €BOJIIOLII0 TPAOUIIIIHMX Y4BJIeHb 00 CMCTeMM HalliOHaJIbHOTO 3aKOHOAABCTBA Ta BIIPOBaJ-
JKeHHS B Teopilfo Ta MpaKTUKy ITpaBO3acTOCYyBaHHs YKpaiHM MeBHUX eJIeMeHTiB JOKTPWHYU IperiefneHTy [16, c. 1124-
125]. Taxwit mizxig gae 3MOTy HaIiOHaTLHUM CyZlaM BCe YacTillle BUKOPMCTOBYBaTH pasoM 3 KoHseHrriero pinmeHHs
€BpoIericbKoro cyay 3 mpas JHOAMHM. [J1s TpuKiIagy, TpUBaJIMIL Yac pillleHHs CyZiB 3arajlbHOT IOPUCOMKIII 030
BUIITTAT COITiaJTbHNIX BUTIIAT He BUKOHYBaJIVICh Yepes3 BificyTHICTh OropkeTHMX KomTis. CtanoM Ha Kinerrs 2012 poky
€sponericekvmt Cyf, pO3ITIAHYB /Bl CITpaBM YKPaTHCHKMX TPOMAaJISH ITPOTH YKpaiHu 3 11boro nuTaHHs. O0uasi Oy
BUPpilIeHH] Ha KOpuUcTh no3upadis. Y crpasi «Ilisens nporn Ykpaiam» €sponerncekmin CyJl KOHCTaTyBaB IOPYIIIeH-
Hs ctaTTi 6 KoHBeHTIil Ta 3a3Ha4MB, 1110 «HEeBMKOHAHHA CyJIOBOTO PillleHHs He MOXe OyTV BUIIpaBIaHe HeloTiKaMu
3aKOHOIABCTBa, IKi YHEMOX/TVBIIIOIOTE I0TO BMKOHaHH:» [17]. HeBuKoHaHHA pimteHs mep>kaBHOTO Cy/Iy He MOXe OyTu
BUIpaBIaHe i BifcyTHicTIO OfomkeTHMX BUmaTKiB. Y crpasi «IImampko mpotn Ykpainm» CBpomevichbKuii Cy -
TBEP/INB, ITI0 «OpTaH Aep>KaBHOI BJIafy He MOXke TIOCWITaTHCs Ha Opak KOIIITiB, 11100 BUITpaBIaTy HeBMKOHAHHS CyI0-
BOTO pillleHHd Mpo BUIUTaTy O60opry» [18]. [Tocumanns Ha Taki BUCHOBKV €BPOTIETICHKOTO CYIly MiCTUTH TeTlep Marnke
KOXHe pillleHHs are/IsaiHiX aJMiHICTpaTMBHMX CyHiB YKpaiHu y copaBax PO coLiajibHi BuUIUIaTu. s mpukia-
ny, KuiBcbkuit anesisiuiviHmu agMiHicTpaTUBHUM Cy [, B cBoin yxsaui Big, 01 ymmcronaga 2011 poky, a TakoX pspi iHImmx
pimeHs 3BepTac yBary Ha HOpMaTUBHI mpurmicu y crpasi «[lImameko mpotu Ykpaiam» [19]. Pasom 3 TvM, 306imb1men-
Hs1 nocwiaHb Ha KonpeHitito Ta pimenns €sponericbkoro Cyzy 3 IIpas JIIOAVHM He 03HaJae, 110 TaKi pillleHHs, IIoIpu
1X OOTPYHTOBAHICTE i 3aKOHHICTB, OyIyTh BuKoHaHHI. Came 3 IIMX TIificTaB, BXe Ha mouaTKy 2013 poky 3a pimreHHs:-
My €BPOIENICHKOro CyAy 3 Ipas JIoAuHM YKpaiHa nporpasia 211 copas. Mavbke Bci 11o3mBadi IIOCIIaJINCh Ha HEBUII-
JIaTy 3 YKPaTHCHKOTO OIOKeTy KOIITIB ¥ CIIpaBaX, B SIKMX JIepyKaBHWUV OpraH Ui AepkKaBHe IiIITPUEMCTBO BXe ITpo-
TpasIo Cyz BCix iHCTaHITiT BcepeanHi Kpaiam. SIK HacyIiok Taka ITpakTHKa IIpw3Beia JI0 Iie OiIpImmX BTpaT depikKaBul:
TeTlep CIUIaTi MiIsATaloTh He JIMINe BifAIIOBiAHI CyMM 3a00proBaHMX COIiaTbHMX BUIDIAT, ajle ¥ CITpaBeyIiBi caTuc-
daxIrii KOXKHOMY 3 TTO3MBayiB.

Pasom 3 Tum, mivicEmiz crtatyc pimens €sponericbkoro Cyy 3 Ipas JIIOAVHMY, SIK i 11oj1okeHb KoHBelii, B Hario-
HaJIbHIVI IPaBOBili CYCTeMi BU3HAYAETHCS He TUIBKM KOHCTUTYLIIIHMMY HOPMaMU i BiAIIOBiIHMM 3aKOHOAABCTBOM. Bin
HavIepIre BU3HaYaeThCA OakaHHAM HallioHaJIbHVIX CYZiB 3acTocoByBaTi HopMu Konsenrtil i mpaxktuky Cymy y cBoix
pimterHax. OCKiTbKM HaBiTh 3a HasBHOTO HOPMATMBHOTO MPSMO YITOBHOBaXXyIOWOTO IIPUIVICY 3 OOKy AepKaBu Ha
3aCTOCyBaHHS HOPM MiKHaPOHOTO TTpaBa, MOXJIMBICTH i popMa TaKOTo 3aCTOCYBaHHS BUPIIITY€ETHCS OTHOOCOOO0BO UM
KOJIeriaJIbHO CyAOsIMU B KOHKPETHMX CIIpaBax, Pojib HaliOHAJIbHOIO CyA[i £K IIpeAcTaBHMKA IPaBOCYIAs B IbOMY
ceHci € BusHavajbHOK0. OgHAK, 9K CBIIUNThL Cy[0Ba IIpaKTMKa YKpaiHM II0 3aCTOCYBaHHIO pillleHb €BPOIeiCbKOro
Cynmy, HaIlioHaJIbHI Cyadi piIKo JeMOHCTPYIOTh OaXKaHHS 3aCTOCOBYBATV HOPMU €BPOIEVICBKOTO IIPeleleHTHOIO
mpasa. ['omoBHVIMY TTpUYMHaMM 1THOMY, Ha HaIlly IyMKY, € B3a€MHO 00yMOBJIeHi sSBMIIIa — BiICyTHICTB JOCBimy cymo-
BOTO 3aCTOCOBYBaHH: Ta HeJOCTaTHICTh PO eciiHMX 3HaHb y cdepi 5K MOI0KeHb €BPOIeVICHKOTOo ITpaBa IIpaB JTIOfIV-
HU B IIiJTOMY, TaK i KOHKPeTHVX MIKHapOIHMX 30008’ s13aHb fep>kaBy cepe] HallioHaTbHVIX IOPUCTiB. Sk 3a3Havae [Ix.
TiH30ypr3, [Isl yCHIMIHOIO BUPILIeHHs [IPOBIeMit 3aCTOCY BaHHSI HOPM MIDKHAPOJIHOIO IIpaBa Cy/IsiM, OKPIM yCboro
iHmroro, HeoOXifHI i MeBHI MOpasIbHI SKOCTI — 3HaWHA T'pOMa/sSHChbKa BifgBara Ta Ipodeciiia gecHicts [20, p. 193].
YcexrapH00TE CUTYaLiio TakoXX HMU3bKU PiBeHb IPaBOBOI CBIOMOCTI iHIIMX YYaCHUKIB CyJ0BOrO IPOLeCy, BifcyT-
HiCTB oCcTyTy A0 iHdOopMarllii Tpo TPUIHATI pillleHHd, X oiIifHOTO ONPUMITIONHEHHS Ta MepeKiasy, HeIocTaT-
HICTh MaTepiaTbHO-TEeXHIYHOTO Ta HOPMATMBHO-HAaYKOBOTO 3abe3reueHHs pOOOTH HAITiOHATbHMX CY/IOBUIX OpTaHiB,
CyHepeuwInBiCTh 3aKOHOLABYO BU3HAUEHOI'O MeXaHi3My 3aCTOCYBaHHS OPaKTUKV C€BPOIIENICHKOro Cyay 3 IIpaB JIFOIN-
HIL

3BWYaNHO, IeBHi 3pYIIIeHHS B ITbOMY HaIIpsSMKY B OCTaHHI pOKM BiOy IMCh 3aBASKV HOBITHBOMY 3aKOHOABCTBY.
Bapro sramaTtn xoua 6 mpo mporosomnteHHd 3akoHoM Ykpaiam «[Ipo BMKOHaHHS pillleHb i 3acTOCyBaHHS TPaKTUKM
€BpOMeNcLKOTo CyAy 3 IpaB JIIOAMHM» Cepel 3aXO/IiB 3araJlbHOTO XapaKTepy IT0 3abe3lmedeHHIO TofepKaHHI
Komsewrrii cipysgaHs TpodeciitHol miAroToBKY 3 TMTaHb BuBUYeHH: KonBentii Ta mpakTuky Cymy cyAsiB, MpoKypo-
PpiB, aBOKaTiB, HOTapiyciB, MpaIliBHNKIB ITPaBOOXOPOHHNMX OpraHiB, MPaIliBHMKIB iMMIrpaItitHyx ciTy>X0, iHIImx KaTe-
TOpiVt MparfiBHMKIB, TpodecitHa [isUThHICTE SKMX TIOB s3aHa i3 MPaBo3acTOCYBaHHSM, a TAKOX 3 TPUMaHHSM JTIOfIeV
B yMOBax I1o30aBTeHHs cBoboay. TakviM amHOM, He IVBJISTYNMCH Ha BifICy THICTh OCTAaTOYHO cPOPMOBAHOTO 3aKOHO/AB-
4Oro MeXaHi3sMy BMKOHAHHS PillleHb i 3aCTOCYyBaHHsI NPaKTUKV €BPOMNeNICHKOro Cy/ly 3 IpaB JIFIVHI, Ieplli KPOKN
B I[LOMY HaIpPsIMKy BXe 3po0seHo. [TpUiHSATTS BiAIIOBIIHOTO 3aKOHY - SICKpaBUiI TOMY A0Ka3. Bpaxosyioun Buiie
BUKJIaJleHe, MOXKHA TOBOPUTW PO IIPOHMKHEHHs B IIPAaBOBY cuUCTeMy YKpaiHu, CyZOBOro IIpelefeHTa SIK IKepesia
npasa depes pinenHs €sponericbkoro Cyy 3 IIpas JIOLVHM, [0 110 CYTi HOKM IO € IIeBHUM BUKJIMKOM IS [IiF040-
TO 3aKOHOJIaBCTBa YKpaiHW, siKe TOTpelye IOIasbIioro BIOCKOHAIeHH, Y3TO/KeHHs i afamnTariil 3 MiXKHapOTHMY
CTaHAApPTaMIA.
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Summary

On February 23, 2006 the Verkhovna Rada of Ukraine adopted the Law of Ukraine "On enforcement of decisions
and application of the European Court of Human Rights practice". Its provisions obliged all public authorities, first
of all, judicial, to apply in their work not only the provisions of the European Convention for the Protection of
Human Rights and Fundamental Freedoms, 1950, but also to use the decisions of the European Court on Human
Rights. Therefore, the practice of the Court was recognized as a source of law during the hearing of cases by nation-
al courts. Such legislative position turned to be a real challenge for Ukrainian continental judicial tradition. Its real-
ization under current conditions has been carrying out very slowly, mostly because of the following interdependent
factors - the ambiguity of legislative regulation, absence of both experience and concerted national practice in the
application of case law by the courts in Ukraine, professional unpreparedness of domestic lawyers, etc. Meanwhile,
the number of Ukrainian citizens” complaints to the European court increases yearly, marking out the problems not
only within the sphere of application of the European conventional provisions and the Court’s practice, but also the
problem of enforcement of decisions which have been rendered against Ukraine. Just in order to solve all these chal-
lenges, Ukrainian parliament adopted the above mentioned Law which set up the tendency of penetration into the
legal system of Ukraine of the judicial precedent as a source of law through the decisions of the European Court’s
on Human Rights. It became the ground for further adoption of sectoral legislation in this field. The positive influ-
ence of the Law is confirmed by the increase of number of decisions containing reference not only to the Convention’s
provisions but also to the judicial practice on human rights. In the meantime, the imperfection of the legislative
machine cannot be considered as the only reason of complexity of application of the European court’s practice. In this
relation under significant importance is an increase of a professional qualification of national judges, and most impor-
tantly, their desire to apply the European case law on protection of human rights in particular cases.



NpakTuka €EBponenicbkoro cyay 3 npas NOAUHU m
Kpurepii mpmmHATHOCTI
IHAVBIAYaJILHOIL 3a4BU 110
€BPOIIeVICEKOIO Cyly 3 IIpaB JIIOOVHM
y KOHTEKCTI 10T0 pedpOpMyBaHHS.

CraTtTg npucesaYeHa posrnaay Kpu- The article deals with the admissi-
TepiiB NPUNHATHOCTI iHAUBIAYyanb- pility criteria of individual applica-
HOi 3asBM A0 €EBPONECLKOro cyay tion to the European Court of
3 NpaB JII0AMHU Ta IX PO3LLIMPEHO- Human Rights and its broad inter-
MYy TAlyMayeHHI0. ABTOP A0CHIAXYE pretation. The author examines the
akTyanbHi Npo6aemMn 3acTocyBaH- current problems of the implemen-
HS HOBOIO KPUTEPIl0 — CYTTEBOI tation of new criteria - significant
LIKOAM Ta aHani3ye cy4acHi npono- disadvantage and analyz_es the cur-
Asnna ®enoposa 3uLii BHECEHHS 3MiH 10 cMcTeMM rent proposals of amending the
KpUTEpiiB NPUIRHATHOCTI Y CBIiThi adm_|SS|b|I|ty criteria’s system in
pedopmMyBaHHS EBPONEicbKOro the light of the reform of the
cyay. Oco6nuea yeara akueHTy- European Court. Special attention
€TbCS Ha HEOBXiAHOCTI AeTanbHOro is paid to the necessity of detailed
aHanisy He6e3neku 3BY>KEeHHS analyses of risks narrowing access
[ocTyny 0o €BPOMNencLKoro cyay to the European Court due to its
BHACNIAOK 1i0ro pecopMyBaHHs. reform.

€BpomnerchKOI0 KOHBEHITI€I0 PO 3aXVICT MpaB JIIOAMHY Ta OCHOBOIIOIOXHMX cBoboz, 1950 p. Oyito Breprre B icTo-
pii MiXkHapoHOTO TTpaBa IleperdadeHo MPOIeAYPY PO3IIANY iHAMBIMyaTpbHUX 3asB 3 BUHECEHHSIM 00O0B SI3KOBOTO
N7 CTOPiH y crpasi pimenHs. Becramosmsimm mmpoke Koso cy6’exTiB momanHs ckapr, KoHsenriis sakpinmia i
JIOCTaTHLO IIMPOKUI MepeJliK KPUTepiiB, SKMM II0JaHi 3asBM MalOTh BiAIIOBiIaT IS IOJAJIBIIOrO IX PO3IISAAY 110
CYTi.

3akpirieHHs eBHUX KPUTepPiiB NPUHATHOCTI CKapril € XapaKTepHOIO PUCOIO, sIKa IPpUTaMaHHa B TOMY Y/ iHIIIO-
My BUTTISZI BCIM MiDKHapOJTHO-ITpaBOBVM ITPOTIeypaM PO3ITIsAyY iHAMBimyambHMX CKapr y cdepi 3aXMCTy TpaB JTIOI-
HI. 3araTbHOIOMMPEHVIMHU € BUMOTTI CTOCOBHO Cy0’€KTiB Mo3MBaviB; BUdepaHH4 BCiX HaIlioHaTbHMX 3ac00iB 3axm-
CTY; MOXJIMBOCTI HOAAHHS CKapryl BUK/IIOUHO IIOA0 HNOPYILIeHHs IIpaB, 3aKPilUIeHMX Yy BiAIIOBiIHOMY [4OroBopi, Ta
TIPOTW Jiep’KaB, SIKi I1ev JOToBip paTmdiKyBamm Tomo. 30KpeMa, BUMOTa ITpO BUUepIaHHs HaIllioHaTbHMX 3aco0iB
3ax1CTy 3aKpituieHa QakyIbTaTMBHMM IIPOTOKOJIOM A0 MiKHAapOIHOIo HakTy IIPO FPOMaSHCBKI Ta IIOJITUYHI IIpaBa,
Mi’kaMepMKaHCHKOIO KOHBEHIII€IO IIPO IIpaBa JIIOAVHY, APPUKAHCHKOIO XapTi€lo IIpas JIIOAVHY Ta HapOAiB Ta iHmm-
MM JOKYMeHTaMu. BTiM, KpuTepii IpuiHATHOCTI iHAMBigya/IbHOI cKaprit 10 €BPONericbKoro Cyy 3 IIpas JIOLVHN BBa-
JKAIOTBCS HAVDKOPCTKIIIMMM Ta CKJIaJIHVIMIA.

Bomrodgac, €BponericbKyM CyIIOM 3 IIpaB JIIOAVHY OyII0 JeTaabHO PO3TITyMadeHo KOXKHUV KPUTepilt, chopMyTpo-
BaHO ITPaBOBi ITO3MIIiT, OPVMHIMIIN IX 3aCTOCyBaHHS, IIeBHi JOKTpuHM Ta Teopil. Tak, Cya BcTaHOBMB Ta pO3BMHYB KOH-
LeMIIil0 XepTBY, B TOMY YMC/Ii HOTEHIIVHOI Ta HeIIpsMOl; JOKTPUHY HOPYIIeHHs, 10 TPUBAE; PO3LIINPEHO PO3TILy-
MaduMB MMOHATTS TePUTOpPiaTbHOI IOPVUCAVKIIIL; HeTaJTbHO PO3KPWB MOHSTTS HaIliOHaTBRHOTO 3aco0y 3axmCcTy, 7I0To
JIOCTYTTHOCTi Ta e(peKTMBHOCTI, BU3HaB CUTYyaIlil, KOJIM HeBMKOHAHHS ITh0T0 KPUTEePilo He T030aBiIsge CKapTy MOXKIIN-
BOCTi OyTM pO3IISHYTOIO TI0 CyTi. B 1iomy, Tymadenns Cymom KpuTepiis IPUIHATHOCTI OyIio cripsMoBaHO Ha
KOPWCTH I103MBava Ta HaJaHHs MIOMY, SKIIO 1ie MOXJIMBO, IIIaHCIB Ha pO3IJIsA[, CIPaBy 110 CYTi Ta 3aXMCTy IIpas, HOpy-
LIeHVX AePKaBOI0-yUaCHULIEI.

Croropsi, Ko €BpOIeViCEKIIL Cy, BUSBMBCS «3aPYUHMKOM» BJIACHOTO YCIIIXY Ta IOILyJISPHOCTI, KiJIbKICTh cKapr
710 HBOTO 3pOcTa€e HerepembauyBaHmMm Temmamy. OCHOBHOIO TpobiTeMoro, Ky HeoOXimHo BupimmTy fys 3abesrre-
YeHHs TTOJaJTBIITIOT0 epeKTUBHOTO PYHKITIOHYBaHH: CBPOIIeTICHKOT0 CYAy 3 IpaB JIIOINHI, € TI0TO «PO3BaHTaKeHHS».
e oB’s13aH0 3 HeOOXiAHICTIO IMIBUIKOT 0OPOOKYM BerTae3Ho1 KiTbKOCTi HeITPUMHATHMX 3a (POPMaIbHUMU KPUTepis-
MW CKapr, $Ki, 3riIHO Ail0UMX IpaBwl, MiJJIsAranTb CyJOBOMY PO3IJIAIY 3 BMHECeHHSIM BiIIOBiIHOro pimeHHs. 3a

VJIK 341.645 DEOOPOBA Anna JleoHigieHa,

KaHIWIaT IOPUAVMYHNX HayK, JOLEHT Kadepy IOPiBHAIBHOIO i €BPOIIeVICbKOro
npasa [HcTuTyTY MikHapoaHNX BiHOCHMH KniBCchbKOro HallioHaJIBHOTO yHiBepcuTe-
© A. Penoposa, 2013 Ty imeni Tapaca [lleBuerka.
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indopwmariiero Cyay HeTTpUITHATHUMY BU3HAIOTCA 110 90% BifT Beix TIOmaHMX 3as1B, M0 CTAHOBUTD JIECSTKY TVICSY 3asiB
mopoky [1]. Tinmekm mpotn Yxpatam 3a 2012 p. Cymom Oyimo BusHaHO HenmpumHATHUMM Oinmprre 7 000 3ass [2].
Bonrowac, 6imprre 125 000 3asB 3ammumaerses B Cymi Ha posrmami [3]. Posmiss BigmoBimHmx cKapr Ta TPUIHATTS
pilieHs PO HeMPUMHATHICTE OifTBITIOCT] 3 HMX CIIpWMse TOIaIbIIoMy TepeBaHTaxeHHI0 Cymy, 30UIpIITeHHIO 3aTaTb-
HOI TPWBAJIOCTi PO3ITISAAY CKapIy Ta MOXKe BIUTMHY TV Ha e(PeKTUBHICTD B ITiyToMy. 3a3HadeHa CUTYallis CBiTIUTh PO
HeoOXimHicTh pedopMyBaHHS KOHTPOIBHOTO MeXaHi3My, B TOMY YVCTIi BHECEHHS 3MiH JI0 CCTeMU KpUTepiiB mpui-
HSITHOCTI.

Pedopmysanns €BpOMEICHKOTO CyAy 3 MpaB JIOIMHY BBaKa€ThCSA OTHMM 3 MPiOPUTETIB 3arajbHOI pedopMu
Papn €sponu Ta npuBepTae 3HaUHY yBary IOPUCTiB-MIKHAPOJHIMKIB, HayKOBLIiB, [IPaBO3aXVCHMKIB, Cy/JJIiB Ta, B LiJIO-
My, IITMPOKOTO KosTa daxiBIiiB y cdpepi 3axmcTy mpas roawHM. 30KpeMa, ITpodieMn pedopMyBaHHS CBPOTIETICHKOTO
CyAay OOCIAXKyBaJIM TakKi BITUM3HSHI Ta 3apy6i>KHi BueHi g9k AHToHOBMY M.M., Ajncron @., Byrkesnu B.I'.,
byTkesua O.B., bBypomencekumt M.B., briroprsincon [.T., Binexabep JI., Bant P., Xymamguna b., Kapramkin B.A.,
Kocra XK.II., ®panibepr E., O’60ovm M., llesuyk C.B., Enrit M.J1.,, Earina JI.M. Ta iami. Pasom 3 TiM, aHarti3 mporo-
3ULIIV Ta HAIPSIMiB BHECeHHSI 3MiH 10 CUCTeMI KpUTePiiB MPUITHSATHOCTI iHAMBiIyaIbHOI CKapri, IpaKTUYHO BiCyT-
HI.

3a 6impmm HiX 60 pokis dyHKITioHyBaHHS Cyoy HEOZHOPA30BO 3aIIpOBaKyBasIVCs 3MiHVM CTOCOBHO BCiX acTiek-
TiB VIOr0O [isJIbHOCTI: FOPUCAMKIII, CTPYKTYy P, KPUTEPiiB NPUIHATHOCTI, IIPOLIeAY PV IIPUIHSTTS PillleHb, BUMOT 0
KaHAWIATiB Ha ITocay Cyz/i, TOBHOBaXKeHb, Cy/IOBUX pillleHs [4; c. 39].

IMomosamss mpobieMn HamMipHOTO HaBaHTaKeHHs Ha Cy/1 BIlepIiie 09iKyBaIocs 3 TO9aTKOM (PyHKITIOHYBaHHS
enmHOTO TocTivHO Aifogoro Cyny 3 HaOyTTsM umHHOCTI 3 1 mucromana 1998 poky Ilporokony 11 mo Komsewrii.
Opmnak, odikyBaHHs He OyTi BUITpaBIaHi. 30iIpIIeHHS KiTbKOCTI JIepkKaB Ta 3araTbHOI KiTbKOCTI HaceIeHHs ITifj, opuc-
TIVIKITI€TO JlepyKaB-yIacHMITH CTIOHYKAsIo JI0 TIOMTYKiB MUTAXiB mofansinoro pecdpopmysants Cyay akTUIHO 3 KiHIIA
90-x poKiB MUHYIOTO CTOTITTS. OFHUM 3 eJIeMeHTiB TaKoro pedOpMyBaHH: 3aJIUIIAIOCs BIOCKOHAJIEHHs KPUTePilB
OPUVHSATHOCTI I 3MeHIIIeHHs KiJIBKOCTI CKapr.

PesynpraToM HOBOBBeIeHb Y CUCTeMi KpUTepPiiB BUABMIIOCS BIIpoBakeHHs y ITpoTokosi 14 mo KonseHnriii HoBo-
ro KpUTepiro IPUIMHATHOCTI IHAMBIIyaIbHOI CKapI¥U - BCTAHOBJIEHHSI HAagBHOCTI cyTTeBOI mKoam. Y crarri 12
ITpoTokomny 14 mepenbaueno, mo Cyx orosorrye Oyap-AKy iHAMBiNyanTbHY 3a8By HEIPUITHATHOIO, AKITO 3asBHWUK He
3a3HaB cyTTeBoi mKoam [5]. Takox mepenbadeHo OysTo Ba BUKITIOUEHHS, KOV BifICyTHICTh CyTTEBOI MIKOAY He Mae
OyTu TepertoHoo NIjIsl PO3ITISAY CIIpaBU: SKITO MPWHITAII TIOBATM 10 MIpaB JIIOAMHM, TapaHToBaHnX KoHBeHIIiero Ta
MIPOTOKOIaMW, Oy7ie BUMaraTy PO3IJIsAAy CIIpaBy IO CyTi, a TaKOX, Ha IIiV TificTaBi He Moxe OyTw BimxmTeHa XogHa
CIIpaBa, Ky HaliOHaJIbHWUIL Cy[l He PO3IJISHYB HaJIeKHVM YMHOM.

Hosuit KpuTepirt BCTAaHOBUB JTOMATKOBUV «iHCTPYMEHT O0POTHEOM» 3 TOCTIMHIM 301IbIIIEHHSAM KiTBKOCTI 3a4B 3a
JIOIIOMOTOIO BiAXVJIEHHS TUX, 5Kl € He3HauHUMM, 3 MeToro HagaTty Cyay MOXIIMBICTh CKOHLIEHTPYBATHCS Ha CIIpaBaXx,
110 BUIMAraroTh PO3IJISAY IO CyTi [6].

TrymadeHHS TOHATTS CYyTTEBOT IIIKOAM Ta ITPUHITUIIIB 3aCTOCYBaHHS HOBOTO KpUTepifo OyJI0 HaZlaHo y PillleHHsIX
Cyny, mo Hajgaao MOXJIMBICTH 3asiBHMKaM Ta Jep>kaBaM [IPOTHO3yBaTM BiAIIOBiIHICTh 3asB BMMOIraM HOBOI'O KpuUTe-
piro. [liviceo, TiymMadeHHs Ta po3 scHenHs Cymay Oynv HafaHi 3 TepIioro mHs HabpaaHsa ymHHOCTI [TpoTokomom 14.
Tak, 1 uepsas 2010 p. Oysro BU3HAHO HENIPUIHATHOIO cTIpaBy «loHecKy mpoTtu PymyHii», B axiit CyJ1 BCTAaHOBUB, III0
dinmancosa mkoma posmipom 90 €Bpo He Oyria BenMKa IS 3asBHMKA, Ta BTpaTa IIi€l CyMM He MaJla Cepro3Hi Haciz-
KV JI71s1 IoTO 0ocobmcToro xXuTTs [7]. Hesnauwi cymm MaTepiaTbHOT KOV BIUTMHYJIM Ha BU3HAHHS HETIPUTHITHIMY
crpas «Kopomnpos mpoTu Pocii», «Kosamrerko Ta Boviko mpoTtn Ykpainm» [8] Tomro.

BifmosifHe TiIyMaueHHs HOBOTO KpuTepii He 0yI10 abcomoTHO HOBOIO ITpakTHKoio Cy/Iy, afmke «CyTTeBa ITKOIa»
BUMOKpeMumIacs 3 iHIMX KPpUTepiiB - 3/I0BXMBaHHS ITpaBOM Ha MOaHHS 3asBV Ta TOJaHHs SBHO HEOOTpyHTOBaHWIX
CKapr.

BpaxoByroun HOBWUII TIIXiTI, BiICyTHS 9UiTKa BIIEBHEHICTB, IO TT0 JIeAKVX CIIpaBax MpoTu YKpaiHwm, sAKi Bxe Oy
PO3TIISHYTI TI0 CyTi, Oymv Ov MpUVIHATI aHaJIOTiUHi pilTeHHs IicyIs BIIpoBaKeHHsI HOBOTO KpuTepifo. Tak, HeBMKo-
HaHHIO PillleHb HaITIOHaJIBHUX CY/iB ITO0 HEBUIUIATH 3asBHMKAM ITOPiBHIHO HEBEIMKMX CYM 3a00pProBaHOCTI IO
3apo0biTHOI y1aTi Ta morwtatam y posmipax 300 rpa. Ta 800 rpH. cTocyBarncs crpasu «arna JKosHip mpotn Yxpaiam»
Ta «Ipuna IliBers mpotn Ykpainm» [9]. €BpomericbKuit cyz BCTaHOBWB TOpYIIeHH: cTaTeit 6 Ta cT.1 [TpoTokomy 1,
OTHaK CHOTOIHI TaKi CITpaBV TEOPETMYHO MalOTh MOXKJIMBICTb OyTM BU3HAHI HETTPUHSATHVMM BiZITOBITHO /T0 BIMOT
HOBOT'O KpUTepio.

ITpu 3acTocyBanHHi HOBOro KpuTepiro €BpoIeicbKIIL Cy/I IiAKpec/IIoBas, 10 MaTepiajlbHa IIKOAA He PO3IJisia-
€TBCS €MHUM (PAaKTOPOM, SIKVTI BPaXOBYEThCS TPV BCTAaHOBJIEHHI CyTTEBOI IITKOAN. Byap-sKa 1mkoria, Ha mymky Cyy,
MOXKe OyTV CyTTEBOIO 3a KOHKPETHUX YMOB, BPaXOBYIOUM BCi 00CTaBMHM CIIpaBy. Y ITbOMY acTIeKTi BayXKITMBVIM MOXKHa
BBakaTy pimenns Cyny y crpasi «Jlyuaninosa mpotu Ykpainm» Bin 9 wepsuga 2011 poxy [10]. 3assruiio pusHamm
BUHOIO Y Kpa/IKKM MaviHa poboTomasiig Ha cymy 0, 42 rpH. Ta Hakyamm mtpad Ha cymy 51 rpa. Brim, cymosuit posr-
JIS7, TTi€T CIIpaBM Y HalliOHATbHWX CYOBUIX OpraHaX Ta 3BUTbHEHHS 3asBHUIIL 3 poboTn Mam, Ha AyMKy Cymay, Hecripa-



NpakTuka €EBponenicbkoro cyay 3 npas NOAUHU m

BeVIVBUTI XapaKTep Ta HeraTMBHO BIUIMHY/IM Ha Kap'epy 3asgsHuIl. Binmosinmo, Cym He BM3HaB, mo mkoga Oyra
HeCyTTEBOIO, Ta HaroJ0CMB, 110 OCHOBHOIO i/Ie€l0 HOBOrO KPUTEPIlo € Te, 0 IOPYIIeHHS IIpaBa BUKI/IIOUHO 3 I0pU-
TIVYHOT TOYKM 30Py Ma€ TOCATTV MiHIMaTbHOTO PiBHS JKOPCTOKOCTI, 100 TapaHTyBaTy PO3TJISA MIKHAPOIHVIM CYJIOM.
Cyn TakoX Harajias, ITI0 OITiHKa IThOTO MiHiMaJIbHOTO PiBHS € BilTHOCHOIO Ta 3aJIeXXWUTh Bif] BCiXx 0OCTaBWH CITpaBA.

HeobximmicTh MMpPOKOTO 3aCTOCYBaHHS HOBOTO KPUTEPIO IIPOTOJIONIYyBaIOCs Y AeKIapalliaX, MpUNHATIX Ha
KOHepeHIIisiX Ha BUIIOMY PiBHIi 3 mnTaHb pedpOpMyBaHHSA KOHTPOIbHOTO MeXaHisMy Konsenrril. OgHak, 3HaUHMIX
Ppe3ynbTaTiB JocATHyTO He Oyito. IToommHoKe 3acTOCyBaHHS HOBOTO KPUTEPifo MOXe OyTv 0OyMOBIeHO 0OMeXKeHHS-
My, 3aKkpimrerammu ITpoTtokoom 14. Brpomosx 2 pokiB 3 MOMeHTY HaOyTTs 3a3HadeHUM [IpOTOKOIOM UMHHOCTI
BukmouHo najatu Cyny Ta Benmka mastara manm npapo Ha moro 3actocysanHs. 3 1 uepsua 2012 p. 3acTocoByBaTH
HOBUV KPUTEPilt JOCTYIIHO BCIM CTPYKTYpHUM ejleMeHTaM Cyny, B TOMy YMCII CyAAsM, SIKi PO3IJISAAIOTE CIIpaBuU
07O X TMPUIHATHOCTI OHO0C000B0. Y1 MaTMMYTh CYA/i, SIKi BUHOCSTE PillleHHs MO0 HeIPUMHATHOCTI 3asBH,
JIOCTAaTHBO Yacy IIjIsl aHaIli3y BCix 0OCTaBMH CIIpaBy Ta KM Oyzle TIOfaIbIINTI PO3BUTOK 3aCTOCYBaHHS HOBOTO KPU-
Tepiro mokaxke MartOyTHe. BTiM, gk 3a3Ha9aroTh cremiamgicTu Ta 6e3mocepeqHbo cy/mdi, lopuctn Cy/y, TPUHITAIIOBO
CUTYallisg He 3MiHMTBCS, He3Bakalouy Ha ITOCTyIIoBe (DOPMYyBaHHS CTaHIAPTIB 3aCTOCYBaHHS HOBOTO KPUTepiro.

Pasom 3 TM, HOBUII KpUTePill Ma€ HNepCHeKTUBY PO3IIMPEHHs 3aCTOCYBaHHs BHAC/IIIOK BHECEHHS 0 IIPOeKTY
[Tporoxkoiy 15 mo Konsenuii Big 31 xosTHa 2012 p. monoxenb BpanToHCbKOT Aekiaparii o050 BUK/IFOUYeHHs JpyTo-
TO 3aXVICHOTO TIOJIOKEeHHS ITPO HeJIONYCTVMICTD BiXVJIEHHS CKapTM Y BUIIAIKY 1i po3IIsamy HallioHabHMM cyzioMm [11].

CkacyBaHHS 3a3HaYeHOTO TTIOJIO)KeHHsI, Ha AyMKY ITpaBO3axVCHVKIB OaraTbox fepkaB, B TOMY 4mcii, Ykpainwm,
Pocit, HaymacTs mepskaBaM-WIeHaM ITMPOKY CBOOOY Iivi B yMOBaX TOTaJIbHOI HeIIOBIipY /IO CY/I0BOI CHCTeMM B 6araTbox
Tlep>kaBax Ta MOyke OOMeXWTV JOCTYTI Aesikux KaTeropin ocid mo Cymy [12]. KaTeropwdma Touka 30py Ta 3aHETIOKOEH-
HsI BUCYHYTVMM TIPOTIO3NITiIMIU OyJIVI BUCIIOBJIeH] B 3ayBayKeHHSX MDKHapPOTHMX HEYPSIOBMX OpraHi3aIliil y JOIToBi-
7Ii 3 TTaHb IIO0/I0 3aXO/IiB, MPUIHATHX 3 METOIO BMKOHAHHS IHTepIakeHChKoI Ta I3MipcbKkoi gexmapartint mpo MarioyT-
He €BPOTIeTICHKOTO CYAy 3 Mpas moanay [13]. 30kpema, cTBepIKyBaIocs, 10 3aITpOITOHOBaHe BUKITIOYeHH: MOXe CyT-
TEBO 0OMeXmTN MaTepiampHy fopucamkiiio CyAy Ta mifgipBaTy Ha TpaKTHUIl YHiBepcaabHe 3aCTOCYBaHHS KOHBEH-
LiVHMX [paB Ha TePUTOPIl Jep>KaB-yUacHULb.

Taxvm amrEOM, gKIT0 TTpoeKT ITpoTokory 15 Oyme MpWITHATO, TO MOXKITMBICTD 3aCTOCYBaHHS HOBOTO KpUTEpifo
Oyne 3HAYHO PO3MIMPEHO BOJHOYAC 3 OOMeXeHHAM mocTyiy mo Cymy.

ITIpoexrom ITpoTokoity 15 BHOCATBCS 3MiHM I1ie 10 OQHOTO KPUTEPito IIPUHSATHOCTI IHAMBilyaIbHOT CKapri - IIpo-
MOHYETbCA CKOPOTUTHU 6-MiCSUHMI TePMiH IS ITOJaHH 3as181 10 4 Micsanis. Taki sMiHM TaKOX MarOTh CIIPUSTU CKO-
podeHHIo KinmbKocTi 3agB. OmHak, momibHi 3MiHM 0008 s13K0BO Oy/IyTh TIOB SI3aHi 3 0OMeXeHHsAM mocTyiy 1o Cymy
3HAYHOI KaTeTopii coIfiaTbHO He3aXMITIeHNX 0ci0, SKi He MafoTh KOIITIiB Ha IOPUINIHY JOTIOMOTY, 0Ci0, sIKi 3HaXOAATh-
csl y HeHiTeHLiapHMX 3aKjIajlaX TOIIO. 3 BUCYHYTOIO IIPOMO3MILIII0 He HOrOAKYIOThCs AesdKi gepxasy Pagn €spornn.
3okpema, OpecTaBHUKM YKpaiHy BiICTOIOBa/IM IIPABO 3asBHMKIB Ha 6 MiCSTUHMV TePMiH Ta HAIIOJIATajIM Ha HeJloIly-
CTMIMOCTI BKJIFOU€HHSI BiIIIOBiJHOTO IOJIOXKeHH: y IpoekT [Tporokosy 15. Kareroprnune HempuimHATTS BKa3aHMX 3MiH
BUCJIOBJIIOBAJIV BiIOMi MIXKHApPO/IHI IIpaBO3axMCHi opraHisariii.

B mimomMy, B miporieci pecpopMyBaHHS KOHTPOJIBHOTO MexaHi3sMy €BpomnericbKoi KOHBEHIIIl 3 TTpaB JIIOANHM, KPU-
Tepil MPUITHATHOCTI OCITalOTh BayKJIMBe MicTle, ajke HepO3PMBHO ITOB g3aHi 3 KiJTbKICTIO CKapr, AKi, HaBiTh 3a op-
MaJTBHVMV O3HaKaMV, € HeIIPUMHSATHMMM, OJHaK MaioTh OyTu posrmsaayTi Cymom. Kpurepii mpuraaTHOCTI Oym
00’eKTOM NIMCKYCit Ha BCix KOHQepeHIlisix Ha BMCOKOMY piBHi 3 mutanb pedopmysanns Cyny. 3okpema, B
IaTepmakeni y 2010 p. obrosoprosasiacst HeOOXiTHICTE MOIMPeHHs ITOBHOI Ta YiTKO1 iHdopMaIlil mpo KpuTepii mpuii-
HATHOCTI TIOTEHITITHNMM 3asBHUKAM 3 METOIO CKOPOUeHH:I KiJTbKOCTi CKapT, sIKi He MafoTh ITaHCiB po3Iismy 1o cyTi [14],
Ta IIPOBe[IeHHsI aHaJli3y JOLILHOCTI CTBOPEeHHSI OKpeMOro OpraHy 3 po3IisAy CKapr Ha OpeaMeT IX BiIIOBigHOCTI
KpUTepiaM IPUVHATHOCTI.

Croropsi, B pamkax Paay €Bporm MpoIoBXyeThcsl 0OTOBOpeHH:T pisHOMaHITHNX iIeft, sKi Oys1o BMCyHYTO ocTaH-
Hi geKiJpKa pokiB. B Tomy uncii, aHamisyeTbcs JOLUIEHICTD BIIPOBAIKEHH: IIPOIIO3MLii cTOcOBHO HagaHHs Cyay cBo-
6omm BimOOpPy cIIpaB I PO3ITIALY 3 METOIO BCTAHOBIIEHHS MOXIMBOCTI 1yt Cy/iy 30cepeKyBaTycs BUKIIOYHO Ha
TIPiOPUTETHNX CITpaBaX; aBTOMaTUYIHOTO BUKITIOUEHHS CIIpaBY 31 peecTpy cKapr miciis ¢ikcoBaHOTO Mepiofy Jacy, Ha
KIITAJIT TePMiHY IT030BHOI JABHOCTI, 1[0 MOXXe IPUBOAUTH 10 BUK/IIOUeHHs CIIPaBy 11e [0 11 posIyIsly CyIel0; BIIPO-
Baj[KeHH: CaHKITiV 3a ITOJTaHHS 3aBiToMo 6e3MMepCTIeKTMBHIIX 3a4B, IO MOXKe TiipBaTy ITpaBo Ha 3BepHeHHs 10 Cyn
[15] Tomro. ITpoTw mporosuIlii ITpo BCTAaHOBJIEHHS MUTa 3a ITofiavy 3asgsu g0 Cyy ITpakTUIHO Ofpa3y BUCIOBVIIN-
cs1 270 Heypsamosux oprasiszariin 3 40 nepxxas Pagy €sporm [13]. He sHaninra migTpuMKYy i imest 0608’ 13K0BOCTi I0pH-
JIVMHOTO TIpeICTaBHMIITBA. T00TO, GifTBITTiCTh TPOIO3UITIT IO/I0 3MiH y CHCTeMi KpUTepiiB MPUIMHSATHOCTI, sKi po3T-
napaTbed Pagoro €Bponn, MalOTh CyTTEBI HeJOIIKM Ta HeraTMBHO CIIPUIMAKOTBCA IIPABO3aXMCHUM CIIBTOBapU-
CTBOM.

IMopsn 3 BHeceHHSIM 3MiH 710 Ge3mocepeHbO KPUTePilB MPUIHATHOCTI aKTUBHO OOTOBOPIOBAIICS BapiaHTH
pedopMyBaHHS IIPOIIeCy PO3ITIALY CIIpaB MO0 X IPUITHATHOCTI. Bei BucyHyTi mpomoswnriil BigpisHsmmcs 3a po3Iio-
[IiJIOM ITOBHOBaKeHb MiX cekperapiatoM Cyay Ta cypnsmu. Tak, posrigmaeTbes OOLIBHICTE BUHECEHHS pillleHb
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IIIOT0 HETTPUMHSATHOCTI cIIpaBu 3a popMaTbHMMY o3HaKaMy foprctamu Cyy y BuUIajKaX, KOV TIOFAIBIITOTO BUB-
UeHHs Ta PO3ITISAY CITpaBa He ToTpebye. Y pasi MpuiHATTS TaKMX 3MiH BUPIIIeHHs MUTaHHA ITPO TPUMHATHICTD Oyrie
BUBEIEHO 3-TIi/T CyJI0BOTO KOHTPOJTIO, BPaxOBYIOUM HEMOXJIMBICTE X OCKap)KeHHs UM Meperysay. Takox obroBopro-
€THCST MOXKITVBICTE (POPMYBaHHS HOBOI TPYIIV CY/IZIiB a00 CTBOPEHHST OKpeMOi CyI0BOI CTPYKTYPH JIJIsl PO3IJISTY CIIpaB
OO MPUIMHATHOCTI. BriM, peastisaliig miel mporosmriii BiMarae 3HaYHMX (PiHAHCOBVIX BUTPAT, 110, 3a3BI4all, Hera-
TUBHO CIIPUIMAETHCS epKaBaMu-wieHaMmy Pagy €sponn. 3asHadeHa IpoHo3nLlis € JOCTaTHBO HeBU3HAYEHOIO 1 CTO-
COBHO TOYHOI KiJTBKOCTi JTOTAaTKOBYIX CY//IiB, sIKi HeoOXifgHi 7T CBOE€UaCcHOTO po3IIIsAmy BCix 3asB. Ille omamM BapiaH-
TOM 3aIIPOIIOHOBAHVX 3MiH BBaXa€TbCsl KOMOIHOBAaHWII BapiaHT, 3rimHO 3 SKMM IOPVCTV OTPVMAIOTh IIPaBO BUHOCH-
T PillIeH s IOJI0 ABHO HETIPUTHATHUX 3a (POpMaIbHUMIM O3HaKaMU CKapr, SIKi ITepefiaBaTUMyThCs CYIAsSM 3a HasiB-
HOCTi CyMHiBiB [16].

baraTo mirounx cyanie Ta cyniiB y BigcTaBlli BUCIOBJIIOIOTHCS 33 PO3LIMPEHHs ITIoBHOBaXkeHb ropucTis Cyny. Ha
IpaKTUIIi OCTaHHI BXe I CbOTOAHI Ie (PaKTO MAIOTh 3a3HaueHi IIOBHOBa KeHHS, IMTaHHS HaJlaHHS AKX TUIbKM Heba-
TyeTbcd. Y OyIb-IKOMy BUTIA/IKY, (DaKTUIHe BMKOHAHHS KBa3i-Cy/TOBMX ITOBHOBakeHb IopuctamMu Cysy mpm BUKOHa-
HHS CyA0BUX (PYHKIIIVI CyIIero OHO00COD0BO MOXXHa Oy/e OIiHMTM depes JeKibKa POKiB, 4K i 3aCTOCyBaHHS HOBO-
ro KpUTepilo Ta JOJI0 IPOHO3NLIT PO IOJAJIbLI IX 3MiHN.

BimpIIicTh pO3ITISHYTUX Y CTATTi IIPOIIO3UIIIV 3aTUITTIAIOThCS BITKPUTUMM [T OOTOBOPEHHS CITUTBHO 3 3aTaTbHVIM
PO3yMiHHSM HeoOXiTHOCTI HeBiIKITagHOTO BHECeHHs 3MiH [0 KOHTpoIbHOI cucteMy Kousertril. Y mpoTmiexxHoMy
BUMAnKy C€BPOIEVICEKUT CY]I, 3 TTpaB JIIOAMHN MOXKe BXe Y HarOI/pKIoMy MartOyTHEOMY BTPaTUTV CMMBOJI CITpaBefi-
mmBocTi. OffHaK, aHaIi3 CyJacHVX TeHAEHTIiT pepopMyBaHHS CYICTEMV KPUTePilB IPUITHATHOCTI CBiTIUTH PO HasB-
HiCcTh OaXKaHHS PO3BaHTAXUTM CBPOTIETICEKUT CY/T, HaBiTh, 0OMEXWBIIIVI JOCTYTI O HBOTO, 3a0paBITN y AesIKMX OCTaH-
HIO HajIifo, 9Ky OyJI0 HaJaHO BCiM, XTO 3HaXOAUTBCS ITi[ IOPUCAMKIIIEO IepKaB-ydacHuIlb, me y 1950 porii.
HeGesmeuna Termentiist oOMexxeHHs moctymy mo Cyay pasoM 3 HacTiIKaMy TaKMX 3MiH Ta MOXKJIVMBYIM BITMBOM Ha
KinpKicTs 3as18, BinkpuTicTio moctymy mo Cymy mae OyTw 3ynMHeHa, a BCi acIieKTVI pedpopMyBaHHS peTeTbHO TOCTTi/I-
JKeHO JJIST TOTO, TI00 TOTOBHMII MIKHAaPOIHWMI MeXaHi3M 3aXVICTy ITpaB JIFOIWHYM B €BpOTIi 3ammiIaBcs epeKTUBHUM

Ta cCIpaBeJIMBYM 1 JIJIs HaIIMX JIiTerl.
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Admissibility criteria of individual application in the context
of the reform of European Court of Human Rights

European Convention on Human Rights provides the individual complaint procedure that comes together with
the wide range of admissibility criteria that applications must comply with. During more than 60 years of its func-
tioning, the European Court of Human Rights has thoroughly interpreted each admissibility criteria to give the
chance to the plaintiff for examination the application on the merits.

Reform of the admissibility criteria system is one of the important aspects of the general reform of the
Conventional control mechanism that actually comes from 2000 and focuses on the relieve the Court from the huge
amount of applications.

In particular, the Protocol 14 to the Convention introduced a new admissibility criteria relating to the degree of
disadvantage suffered by the applicant, aimed at discouraging applications from persons who have not suffered sig-
nificant disadvantage. The principles and perspectives of its implementation should be analyzed in detail.

Nowadays, many proposals for further changes to the system of conditions of admissibility have been put for-
ward. In particular, there are discussions about the reduction the six-month time-limit to four-month rule; the sanc-
tions for applicants in futile cases; the compulsory legal representation for applicants; models for a system of fees for
applicants to the Court; the freedom for the Court’s selection of the applications to proceedings etc.

A significant number of the proposals and ideas of the reforms raises the great concern and critical assessments
by the human rights activists and well-known international human rights NGOs due to preserve the openness and
transparency of the European Court of Human Rights.

The reform of the European Court of Human Rights has the negative theoretical tendency to the limitation of the
access to the Court and this tendency should be stopped. European Court of Human Rights has to remain the most
effective international human rights protection mechanism in Europe for next generations.
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3ammmTa 1rpaB MOJIOHeX! — IIPUOPU-
TeTHOe HallpaBJIeHVe
COLIMAJILHOVI IIOJIUTUKI I'OCyAapCTBa.

Monogab - maiibyTHe cycninbcTBa i
nep>kaBsu, 0ogHakK BUKOHATU CBOE
NPU3Ha4YeHHs BOHa 3MOXe, SKLL0
ili OyayTb HaZaHi NeBHi rapaHTii 3
60Ky CycniNibCTBa: rapaHTia npu-
A06aHHSA 3HaHb, BiANOBIAHMX FPO-
ManCcbKux NoTped, npodeciiHoi
niaroToBKU, MOXNIMBOCTEN ANS
BXOO)KEHHS1 B CAMOCTIHE XUTTH,
CTBOPEHHS YMOB AJ151 YTBOPEHHS
cim ’ 1. Y 3B'93Ky 3 UMM 0COBNMBOT
aKTyas/IbHOCTi B Cy4aCHMX YyMOBax
HabyBae npob6nema popmMyBaHHS
MOJIOi>KHOI MONiTUKMU.

Monopgpb, couianbHa noniTuka,
rapaHTii, couiasnibHe CTaHOBJIEHHS,

Youth - the future of society and
the state, however, to fulfil its mis-
sion she could, if she will be grant-
ed certain guarantees from the
company: the guarantee of acqui-
sition of knowledge, relevant public
needs, vocational training, oppor-
tunities to enter the independent
life, creation of conditions for the
formation of the family. In connec-
tion with this particular relevance in
modern conditions acquires a
problem of forming of youth policy.
Youth, social policy, guarantees of
social formation, the development
of personality.

0COBUCTICHNIT PO3BUTOK.

MpunHa DcMaHTOBUY

BaxxabiM daxTOpoM, obecTieunBaoTUM YCTOMIMBOE pasBUTHe OOIecTBa, SIB/IIeTCs Co3aHe SKOHOMIIEeCKMX,
COLMaJIbHBIX, KyHBTypHBIX, IIPaBOBBIX M ﬂpyl”VIX yCHOBVIVI AJIS TapMOHMYECKOI'0 pa3BUTVIL VI COMAa/IBHO ITO3UTVBHO-
ro obpasa XXW3HM JINYHOCTM, pean3alun OOIIeNPU3HaHHbIX MUPOBBIM COOOIIIECTBOM KOHCTUTYIIMIOHHBIX IIPaB 1
cBoboy1 yestoBeKka. [ToTpeOHOCTSIM 1 IIPUHIIMIIAM YCTOMYMBOIO Pa3BUTHS COBPEMEHHOI'O oDlecTBa COOTBETCTBYET
TUII TApMOHWYHOT ¥ BCECTOPOHHE Pa3BUTOM, (DU3MUIECKV 3[0POBOVI, 00pa30BaHHOV ¥ Ay XOBHOVI JIMIHOCTY, BeAyIIen
aKTVMBHBIN 00pas3 xm3Hm [1].

DddexTrBHad cormaTbHas TOTUTHKA TOCYAapCcTBa IIpM3BaHa Co3IaTh He0OOXOMMMBIe YCITOBUs, obecTieunBaroIye
TIOCTOVIHYTO XM3Hb M CBOOOJTHOE pa3BuTHe UesioBeKa. [IpmopuTeTHOM 3a/1adelt TocyAapcTBa B 001acTy COMaTbHOM
3aIIUTHI SABJIsAeTCs 3a00Ta O cemMbe, TIeTSAX, MOJIONEXM, obecTiedyeHe ee TIpaB Ha TIOJTHOIIeHHOe (PU3MIecKoe, MHTes-
JIeKTyaJIbHOe, HPaBCTBEHHOE 1 COLIMAJILHOE Pa3BUTHE.

Ocoby10 aKTyaTbHOCTh I KaK/I0TO TOCyAapCcTBa B COBPEeMEeHHBIX YCIIOBMSIX TTprolOpeTaeT mmpobiema popmmpo-
BaHMS MOJIOZIEXHOV IIOJINTVKM, ITOCKOJIBKY MOJIOIEXb BOBJIEU€Ha BO BCe COLlMalbHbIE IIPOLIECCHI JIMOO Herocpes-
CTBEHHO, JIOO Yepe3 cBoO ceMbio. DOpMIpPOBaHIE XN3HECIIOCOOHOTO MOJIOIOTO ITOKOJIEHMS SIBJISI€TCS OHUM U3
TTTaBHBIX (PaKTOPOB 00ecITeueHsl yCTOMYMBOTO Pa3BUTHS TOCy/IapcTBa 1 obImecTBa. MosIoeXs HeceT 0coOyTo OTBeT-
CTBEHHOCTb 3a COXPaHEHMe U Pas3BUTHE CTPaHBbl, 3a IPEEeMCTBEHHOCTb MCTOPMYECKOro M KyiIbTypHOro Haciemans. C
OIIHOVI CTOPOHBI, Ha OOIIECTBO 1 TOCYHAPCTBO OKA3bIBAIOT BIIMSIHIE [IyXOBHBIE LIEHHOCTV MOJIOHEXM, €e B3IJISbL,
HpaBcTBeHHbIN 00K, C pyrov CTOpOHbI, MOJIOZEXKHBIE IIPOOIIEMBI SBJISIOTCS OTPaskeHVeM IIPOIIeCcCOB, IIPOVCXOIs-
mux B obmecTse. [ToaToMy ITpoGIeMEI MOTTOEXKHOVI COITMAIM3aIVV, TTIOJTUTIYeCKOV, SKOHOMIUYIECKOT, KyJTbTYPHOTI,
1po0JIeMBbl MOJIOZIOVI CeMbY, 0Opa3oBaHMs, JJOCyTa, 3[0POBbS, - 1ajIeKO He IIOJIHBIV IlepedyeHb TeX IIPodsieM, KOTOpble
O00BEAMHSTIOTCA B €IMHYIO MOJIONIeXKHYTO ITpo0IeMaTnKy Joboro obirectsa. OmHaK0, CBOe ITpefTHa3HavueH e MOJIOfIeXb
CMOJKeT BBIIIOJIHNUTb, €CJIN eVl OYAyT IIpefoCTaB/IeHbl OIIpe/ieleHHble FapaHTNUM CO CTOPOHBI 001ecTBa, B YaCTHOCTH,
rapaHTVV TproOpeTeHs 3HaHWVI, COOTBETCTBYIOIIVIX 0OIIIeCTBeHHBIM ITOTPeOHOCTSM, ITPOdeCCOHATEHO ITOATOTOB-
KVI, BO3MOXXHOCTETVI /ISl BXOXK/IEHVSI B CAMOCTOSITEIIbHYIO JKM3Hb, CO3[IaHMs YCIIOBIIL 1L 00pa3oBaHMs CEMb.

Llems rocymapcTBEHHOV MOJIOMIEKHOV TTOJTUTVKY — BCECTOPOHHEee BOCITUTaHVe MOJIONIEXM, COTIeTICTBIE ee Ty XOB-
HOMY, HPaBCTBeHHOMY ¥ (PWU3MUECKOMY PasBUTHIO; CO3/IaHNe YCTIOBUM IS CBOOOTHOTO 1 3 (PEKTMBHOTO yJacTus
MOJIOZIEXKM B IIOJINTUYECKOM, COLIMAIbHOM, 9dKOHOMIYECKOM M KyJIbTYPHOM pasBUTHUM OOIIlecTBa; CollMabHas, MaTe-
pwarnbHas, TpaBoBas MoJIepKKa; pacIIvpeHyie BO3MOXHOCTEN B BEIOOpe XM3HeHHOro Iy T [2].

VJIK 342.726-053.67 OCMAHTOBUY UpPuHA,
KaHAMIAT MCTOPUYECKMX HaYK, JIOIEHT, JIeKaH IoPpUINYecKoro cpaKyJILTeTa
y‘Ipe)KJIEHVISI 06paSOBaHVI§I «"oMmeTbCKmm I’OCYIIapCTBEHHBIVI yHVIBepCI/ITET

© WU. 3cmaHTOBM4Y, 2013 vmMenn Opanmnycka CKOPUHBD».
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OcHOBOVI 3aKOHOIATeIbHOV a3kl B 00/1aCTVI TOCYyJapPCTBEHHOV MOJIOAEXHOV HoMUTHKN B Pecrry6rike Benapycs
aprnstetcsa Korcrurytms Pecriybmukm bemapych, KoTopas rapaHTUpPyeT MOJIOIEXM ITpaBo Ha JyXOBHOe, HPaBCTBEeH-
Hoe 1 Ppu3mdecKoe pa3BuUTIe, OXPaHy 3[0POBbs, IOTydeHVe XIIbsA, 00pa3oBaHe U yJacTyie B 00I1IeCTBeHHO-TION-
TUYeCKOVI XIM3HN CTpaHsI [3].

OpuH 13 0CHOBOTIOJIATAIONIVIX 3aKOHOB B OCYIIIeCTBIIEHUW TOCYHapCTBEHHOV MOJIONIEXKHON MOMUTUKY - 3aKOH
PecrryGimxm bertapycn «O6 ocHOBax rocymapCTBeHHOVI MOJIOIEXKHOV IIOIMTVKI - OIIPee IVl IPVHIIUIIE MOJIOIeX-
Hovt mommTuky Pecrry6rmikm bemapycs:

- 3aIMTa TpaB ¥ 3aKOHHBIX MHTEPeCcoB MOJIOIEeX;

- coueTaHMe TOCy/TapCTBEeHHEIX, OOIeCTBeHHBIX MHTEPeCoB, IIpaB U CBOOO, IMIHOCTH B (POPpMMUPOBAaHUM U pea-
JIN3AIMU TOCYJapPCTBEHHOV MOJIOIE€XKHOW TOJIUTUKY;

- obecrieueHVIe MOJIOIEXM MIPABOBBIX U COIMATTEHO-3KOHOMUYECKVIX TapaHTVVI, KOMIIEHCHPYIOIINX 00yCIoBIIeH-
HBIe BO3pacTOM OTPaHWYeHWs ee COIMaIbHOTO CTaTyca;

- Haquaﬂ 000CHOBAHHOCTH U KOMIIUIEKCHOCTD,

- TJIaCHOCTB;

- IpVBJIeYeHVIe MOJIOMIEXM K HeTIOCPEe/ICTBEHHOMY Y9acTHIO B (DOPMMUPOBAHU VM peaTn3alyy TOCyIapCTBeHHOT
MOJIOHEXXHOVI IIOJIVITUKI;

- IPVOPUTET KOHKYPCHBIX MeXaHWM3MOB ITPU peanm3allyi IIporpaMM B cdepe TOCyIapCTBEHHO MOJIOIEXKHOT
noJmMTUKM [2] .

Cpeny 0CHOBHBIX HaITpaBJIeHNI TOCYIapCTBEHHO MOJTOAEXKHOVI TIOMTUKY BRIIEIIAIOT 00pa3oBaHme, 3aHATOCTh,
OXpaHy 37I0POBBS M (POPMUPOBaHIe 300POBOTO 00pa3a XXWU3HM, OpraHM3aIINIo JToCyTa, obecriedeHe XIbeM, COITn-
aITBHYTO TTOMIIEPIKKY MOJIOIBIX CeMeVl, TpaKIaHCKoe M TTaTPUOTUIecKoe BOCIIMTaHMe, TOCYAapCTBeHHYIO TIOIIePKKY
TAJIAHTJIMBOW U OJapPE€HHOVI MOJIOLEX.

Bompocs! peanm3arym rocygapcTBeHHOV MOJIOMIEKHOV TTOTTUTVKY HaXOIAT CBOe OTpakeHme B psifie IPyTvX HOpP-
MaTUBHBIX akToB. Tak, Ykasom IlpesumenTta Pecniybomukm Bemapych «O cmenumansaoMm doume IMpesnmenTa
Pecrry6rmkm Benapych 1o cormabHOM TOAJIepKKe OfapeHHbIX YUaIiXcs U CTyAeHToB» 1996 roma B memsx duHa-
HCUPOBaHMS MePOITPUATIT, HalTpaBJIeHHBIX Ha CO37laHVe YCIIOBUII JI7Is TIOVICKA, CTAHOBJICHVIS VI Pa3BUTVS TalaHTIIV-
BOVI MOJIOZIEXXW CO3/jaH criennanbHb doHy [TpesumenTa [4].

BorbItioe BHMMaHMe B TOCY/TapCTBe YAEIISIeTCs pa3sBUTUIO MOJIOAEXKHOTO IBVIKEHNS, CO3aHMIo U (PYHKIIVIOHMPO-
BaHWIO OOIIeCTBeHHBIX O0BeIVHEHNIT MOJTofIeXn. 3akoH «O TocyIapCcTBeHHO MOfIePyKKe MOJTOMIeKHBIX U TeTCKVIX
obwvenvmennit B Pecrry6rmke Bemapycs» 1999 roma onpepernseT rapaHTym, o0O1Iie IPUHITNITEL, COflep KaHVe M Mepbl
TOCYAaPCTBEHHOVI TTOJAEPKKY MOJIOEKHBIX U JeTCKMX OOIIeCTBeHHBIX OOBeTMHEeHNI B TIeJIsAX CO3IaHms 1 obecTIe-
UeHs TPaBOBbIX, SKOHOMIYECKMX VI OPTaHU3AIIOHHBIX YCIIOBUT, TapaHTU M CTMMYJIOB JIeATeTbHOCTY TaKiX 00be-
TIVIHEeHWI, HalTpaBJIeHHON Ha COIlaTbHOe CTaHOBJIeHe, Pa3BUTHe U caMOpean3aliio AeTell I MOJIO[eX B obIe-
CTBEHHOVI XXVI3HV, a TaKXe B IIeJISIX OXPaHbL M 3alllUTHl 1X Ipas [5].

B macrosmee Bpemsa B benapycn gevicteyror okono 150 MOJIOA@XHBIX M AeTCKMX OpraHu3aluil, Cpeayu KOTOPbIX
bermopycckmit pecrry6rrMKaHCKMT COI03 MosToiexy, JInra moOpoBobHOTO Tpyaa Mosofexy, bertopycckast accormaris
«[Tormmyx», Kiry6p1 KOHECKO, Benopycckast mmoHepckasi opraHm3aliyisl, OpraHm3aliis cKayTos v ranzos 1 ap. CosmaH
benopycckuyt KoMUTeT MOJIONEXKHBIX OpTaHM3aIii, oObeIMHMBINII 0KoJTo 40 HambosIee aKTMBHBIX M MacCOBBIX
MOJTOTIeKHBIX OPTaHM3AIINII CTPAHBI.

TpymoBEIM 3aKOHOTIATEIBCTBOM JIJISI MOJIOIEXKM TIPelyCMOTPeHbI TapaHTHY TIepBOTO pabouero MecTa, GpoHMpO-
BaHMe pabouMx MeCT Il HeCOBepPIIIeHHOIETHVX W BIIepBhIe MoTydarommx padoTy [6].

B memnsix mampHeINero pasBuTys CUCTEMBI TTPOdecCOHaTBHOT OPMEeHTAITUV MOJIOEeXKY, 00ecITedeHIsi TapaHTUT
ee ITpoeccroHaIFHOTO 00pa30BaHMs U TPYAOYCTPOVICTBA pa3paboTaHa KOHIIETIINS Pa3BUTHS CYICTEMBI ITpodeccyo-
HaJIBHOVI OpVEHTaIVM MoIogexmu [7].

Taxum obpasom, B Pecrrybrmke Bermapych mpoBoamTcs mocyefioBaTeTbHas colMasbHas IOMTHKa 110 obectiede-
HUIO 1 peanm3alluy IIpaB Mojiofexn. 3a nepsoe mecaTmietre XXI Beka B rocysrapcTse Obllla pazpaboTaHa rocymap-
CTBeHHas ITporpaMMa «Mosofiexs», BHeCeHBI M3MeHeHMs B TPYA0BOe 1 HaJTOTOBOe 3aKOHO/IaTeIIbCTBO IT0 COMIeVICTBUIO
3aHATOCTNM MOJIOABIX JIXOIEV, oIrpenesieHbl JOIIOJIHUTEJIbHBIE rapaHTUM MOJIOOBIM CEMbJAM Ha HOJ'IyLIEHVIe JIBTOTHBIX
KPeIIUTOB U I1eJIeBBIX CyOCHANT 1711 CTPOUTENIBCTBA VI TprobpeTeHMs Xniibs v Ip. HarmmoHambsHas cTpaTerus yCTov-
YMBOTO COITMATFHO-3KOHOMIUYECKOTo paspuTns PecrryOmmkm benapycs Ha mepmor mo 2020 1. mpeycMaTpuBaeT IIpo-
TIoTDKeHVe paboThI BceX 3aMHTePECOBAHHEIX CYOBEKTOB 0 POPMMPOBAHMIO y MOJIOAEXM aKTUBHOW T'PakKIaHCKOT
TIO3UIIVIV, TTOBBIIIIEHVIO MOTUBAIIVV K TTOJTy 9YeHWIO TTOJTHOIIEHHOTO 00pa30BaHsl, pacIIMpeHWIO BOIIPOCOB 3aHATOCTI,
B TOM YMCJIe 3a CUeT PasBUTHUS CTYAEHUYECKMX CTPOUTETBHBIX OTPSIOB, IOAepKKe ¥ MOOIMPEeHNIO TaJaHTINBOV
MOJIOTEXTA.

151 peanm3ariyivi TOCygapCTBEHHOVI MOJIOfIE)KHOV TTOTTMTUKY U 00ecTieueH s TapaHTU i, IIPeayCMOTPEeHHBIX 3aK0-
HOIATEeJIbCTBOM, CO34al0TCA COIMa/IbHbIEe CJ'Iy)K6LI 15 MOJIOOEXM, OesITeJIBHOCTh KOTOPBIX OCyH_IeCTBJ'IZeTCSI 1100 pyKO-
BOJICTBOM T'OCY[TapCTBEHHBIX OPTaHOB IIO JIeJIaM MOJIO[EXM B parioHe 1 obsactu. CormasibHble CJ'Iy)K6BI JIJIsL MOJIOJIe-
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XKVI OCYTIIeCTBIISTIOT MH(OPMIMPOBaHVe MOIOABIX TpaXXIaH 00 vX IIpaBaX ¥ BO3MOXKHOCTSIX B Pa3TMIHBIX cpepax, oKa-
3BIBAIOT IICMXOJIOTMYECKYTO, eJarornuecKyro 1 IPUINYecKyO IOMOIb.

B pectryOimkaHCKOM 7 MECTHBIX OIOJI)KeTax BBIEIISIOTCS T1eJIeBble CpericTBa Ha (bMHaHCHUPOBaHVIe MePOITPUSATI
B 00J1aCTV TOCY/TapCTBEHHOV MOJIOfeXHOM monmuTuku. K mpuMepy, 3a cdeT cpefcTB pecyOIMKaHCKOTO M MEeCTHBIX
GrorKeToB (PUMHAHCUPYIOTCS PeCITyONIMKaHCKMe ¥ MeCTHbIe KOMIUIEKCHBIe W IleJIeBble ITporpaMMBI B 00JTacTy OCy-
LLIeCTBJIEHMSI TOCYAaPCTBEHHOV MOJIOAEXHOV ITOJIUTUKM, PACXObl IO OCYILECTBIIEHMIO MeXIYHapPOIHBIX MOJIOIEX-
HBIX KOHTaKTOB, IO CTPOUTEIBCTBY ¥ COMePKaHMIO MOJIONIeKHBEIX 00bekToB. [T prHaHCHpOBaHMS ITPOTpaMM B
cdpepe MOTOIEXHOT TIOMUTUKN CO3MIAIOTCS PecITyOiIMKaHCKI, 00TacTHEIe M pavioHHbIe MOJIOfIeXHBIe (POH/IBI, TT0
pelreHmnio TPYAOBBIX KOJUIEKTMBOB - MOJIOZEXHBIe (DOHABI MPeNNpusATU, YUpeXIeHU U OpraHMU3aIui.
VcTounukamm (popMmUpoBaHMs MOJTIOIEXHBIX (DOHIOB MOTYT OBITH OFO/IKeTHbIe acCUTHOBAHMW:, OJTarOTBOPUTETbHEIE
TIOCTYTUTEHWSI OT IOPUAMYIECKVX Y (PUBMHIECKMX JINII.

BrimernieHye MOJIO@XHOV ITOJIMTUKI B CAMOCTOATe/IbHOe HallpaB/leHNe AesTeIbHOCTY FOCYAapCTBa B PasIMyuHbIX
CTpaHax Mypa OTpaXkaeT OfHY M3 3aKOHOMEePHOCTelI COBPeMEeHHOI0 dTalla PasBUTHs YeJI0BeUeCKOV LMBVIIM3ALINA.

OmBIT HOCTIeTHMX AeCSTUMIIeTU I TTIOKa3bIBaeT, YTO IOJIUTIYECKIX I SKOHOMIYECKMX YCTIeX0B J00MBaIOTCs Te ToCy-
TlapcTBa, KOTOPEIE YIEISAIOT IepBoovepeHoe BHMMaHMe MOTofAeXn. D deKTUBHOe MCTIOIb30BaHVe YeI0BedYecKoro
HOTeHIala 1, B IIepBYI0 odepeslb, MHHOBAL[MOHHOIO HOTeHIMala Pa3sBUTHsL, HOCUTeJIeM KOTOPOTO SIBJISIeTCS MOJIO-
JIeXb, JaeT FOCYJapCTBY CTpaTerndyeckoe IIPenMyIecTBo.

IToaTomy mpm ompeserieHny o0ITeHAITMOHAIBHBIX TpMopuUTeToB B Pectrybnmke Bemapych o0s3aTeTbHO yIMTHI-
BAKOTCSL MHTEPeChl MOJIOLEXN, CO3IAl0TCs YCJIOBMS [IJIs €€ caMOpeaIM3aLiid ¥ CTUMYJIbI [IJ1s BKJIIIOYeHMs MOJIOJIbIX B
oOrmecTBeHHBIE MTPOTIecchl. ['ocyaapcTBeHHas MOJTOfIeXKHas TIONTUTVIKA VI TTpM3BaHa OIpeIeTnTh IPOoTrpaMMy JIeVICTBUTL
rocyapcTsa 1 obiiecTsa B 3Tovi o0macTy. KoHeuHas 11e1s rocy/1apCcTBeHHOT MOJIOMIEKHOV TIOUTYKY — CO3JaHue BO3-
MOJKHOCTEVI JIJIsT peasT3aIivivi MOJIOBIX JTFOTIeTT, oOecTieueH s pasBUTIS M IIPOIIBeTaHMs 00IIlecTBa M TOCyapCcTBa He
TOJIBKO CETOHS, HO M B 0003pMMOM OyytieM. B aToM 11 cyTh co3maHms CONMaTbHO-9KOHOMIYIECKIX, OpTaHM3aIOH-
HBIX, IIPABOBBIX YCJIOBUW VI TaPaHTUM I COLMAIbHOIO CTAHOBJICHMS V1 JIMYHOCTHOIO Pa3BUTMSL MOJIOABIX IPaXkIaH.
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Protection of the rights of young people a priority direction of social policy of the state

Youth is the most important strategic social resource of the company, in connection with what has become espe-
cially relevant in modern conditions the problem of formation of youth policy.
Youth - the future of society and the state, however, to fulfil its mission she will not be able to, if she will not be

granted to certain guarantees from the company: the guarantee of acquisition of knowledge, relevant public needs,
vocational training, opportunities to enter the independent life, creation of conditions for the formation of the family.

The state youth policy in the Republic of Belarus is carried out on the basis of the Law of the Republic of Belarus
on fundamentals of state youth policy 2009, which defined the main principles of this policy, the protection of the
rights and legitimate interests of youth; a combination of state, public interests, rights and freedoms of the individ-
ual in the formation and realization of state youth policy; provision of youth legal and social-economic guarantees
of compensating due to age restrictions her social status, etc.



