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MexnyHapoaHoe IIpaBo Kak
Baaguciaas Toacrpix MeTaHapp aATVB

ABTOp [1I0BOANTB, 1110 MDKHAPOJIHE The author argues that international
[IpaBo € HapaTUBOM i I1eVl HapaTuB € law is a narrative, and this narrative is
BeJIVIKVM. [laHWiT HapaTuB 3a3Ha€e great. This narrative is going through
rmboki smiam (pparmenTariis, Brpa- profound changes (fragmentation, loss
Ta HapaTVBHOTO, peJIITIBI3aLlis Ta of narrativeness, relativization, etc.),
iH), 1110 CBiTYaTh IIPO VIOTO KPM3i. which prove its crisis. Exit of the crisis
Buixizg 3 Kpumsu nieperibavae BHECEHHS involves making radical changes to the
paIMKaJIbHUX 3MiH JI0 3MiCTy HapaTu- content of the narrative.

BY.

1. JIro6oe mpaBo sBJIsAETCA HappPaTUBOM, IIOCKOJIBKY OIVICEIBAET COOBITVIS V1 IIOCTYIIKM, KOTOPBIE TOJDKHEI
VIMEeTh MeCTO, HO Ha MOMEHT IIOBECTBOBaHWM: He FBJISIOTCI YacThio peanbHOCTH. A. depapocc XOopoIo
TIOAUepKHYJI 3Ty ocobeHHOCTh: «Kaxmasi ycTaHap/IMBaeMas HOpMa IIpefIioaraeT coouTre, KOTOpoe
TIOJDKHO COBEPIINTCS B OyaylIeM ¥ II03TOMY He MOXKeT IIpefdyCMOTpeThb BCex JacTHOCTen. B cwuty sToro
HOpMa He MOXXeT OBITh IIOJTHOCTBIO Py pOoUeHa K «MVUPY AeVICTBUTEIIBHOTO» .,

B mexpyHapomHOM mpaBe HappaTWMBHBIMI 3JIeMEHT BbIpakeH 3HauWMTeIbHO CHWIbHee, YeM B
HaIVIOHAJTFHOM ITpaBe, IIOCKOJIBKY C MOMEHTA CBOEro CO3[IaHVs OHO IIPeICTaB/IsIo cOOOV CKopee JOKTPUHY,
deM HOPMY, T.e. OIVCaHMe OIVCAaHMsA, CMMBOJI CMMBOJIa. DTa 0COOEHHOCTh IIOBIMsIa Ha TeHe3mc
MeXIIyHapOIHOTO IIpaBa, cfiejIaB ero, C OJHOV CTOPOHBI, YCTOMYIMBBIM, He3aBVCUMBIM OT IIOIMTUYIECKO
KOHBIOHKTY PBI VI IPOHVKHYTHIM MIIesMW eCTeCTBEHHOTO IIpaBa, HO, C APYTOVI CTOPOHBI, - MIeaIMCTIIHBIM
n abcrpakTHBIM. H.M. KopkyHOB mMcas mo sToMy nosofy: «...CoBMecTHOe BO3HMKHOBEHVE TeOPUU
€CTeCTBEHHOI0 IIpaBa M HayKM MeXAyHapOOHOIO IIpaBa IIPUBEIO K TOMY, 4YTO dwiocodms
MeXIyHapOIHOIO IIpaBa sBWIach paHbIIle IIOJIOKWUTEIFHOTO ero m3ydeHms. Pwrocodckas crcreMa He
SBVIACh IUIOAOM OOOOIIeHM I, IUIONOM M3yYeHMs IOJIOKUTEIbHOTO MaTepraia, dpwiocodckas cucreMa
y>ke ObUIa TOr7a, KOTAa HavaJoCh TOJIBKO M3ydeHue 1 o0paboTka mooxmuTesTbHOro MaTepuaia. [Toatomy
IepBEeHCTBO IPUHAIIEXUT PrIocodcKkoMy 37IeMeHTY, ITI03TOMY TeOopus MeXAyHapOaHOIo IIpaBa,
JIMITIIeHHas TBePAOVI TIOJIOKMTEITLHO ITOUBBI, IIOJIyYrUIa CyOBbeKTHBHBIN M aKe IIPOV3BOIIBHBIN XapaKTep»®.

2. CiremyeT oOpaTnTh BHMIMaHMeE eIlle Ha OTHO OOCTOSITENIbCTBO, YCVUIMBAIOIee HappaTUBHBIN XapaKTep
MeXIyHapOgHOTO IIpaBa. B opuamdeckont guTepaType HeOTHOKPATHO OOOCHOBBIBAIaCh IBOVICTBEHHAS
CTPYKTypa HOPMEI IIpaBa, IIperioiararomnas, ¢ OJHOV CTOPOHEI, IIPaBWJIO ITOBEIEH s, a C IPyTOVI CTOPOHEI,
- ero obssaTennbHOCTE. Tak, IO.B. Kynpsisiies BIAensuT ABe CTPYKTypPBI HOPMBI IpaBa: IOPUANYECKYIO U
JIOTMYeCKYIO CTPYKTYypy, KOTopasl BbIpakaeT TOCydapCTBEHHO-BJIACTHBINI XapakTep IIpaBa, U
MHQOPMAIIMOHHYIO CTPYKTYPY, KOTOpasi IIpeCcTaBiIsieT COOOV «Ommcadyie COOBITITI», MOIEITh TTOBEHeHIT .
ITo muenmio A. batuddorrsa, HopMa mpaBa COCTOUT M3 pallVOHAJIBHOTO 2JIeMeHTa (IpaBiula ITOBeIeHVIs)
VI IMIIEPaTUBHOTO 3JIeMeHTa (0OS3BIBAOIIENT CVIBI)*.

VIMmiepaTuBHBIVI 371eMeHT HOPMEI €CTh ee ObITVe, palliOHAIbHBIV JJIEMEHT — ee uiesd. VIMIepaTUBHBIN
3JIeMeHT y PasHBIX COOMAJIbHBIX HOPM — pas3aWdeH W OIpelesseTcs CBOVICTBaMU CyOBeKTa
HOPMOTBOpPYeCTBa. ParioHaIbHEIN 3JIEeMeHT He YHUKaJIeH IS KaXIOW I'PYIIIBI COIMaTIbHBIX HOPM,
IIOCKOJIBKY HPaBUJIO SIBJISIETCS POMAOBBIM aTPpMOYyTOM COIMalIbHBIX HOPM. PammuoHambHBIN 37IeMeHT
BbIpa’kaeTcsl IIPY IOMOIIIV TeKCTa, IIPeCTaBISIONIero coO0T COBOKYITHOCTE OYKB U CJIOB, OTHOCSIIIVIXCS K
KOHKPETHOMY S3BIKY.

VIMriepaTvBHBIV 371eMeHT M PalliOHaJIbHBIN 37IeMeHT HaXOOATCS B IVaIeKTIIeCKOM B3aIMOIEVICTBIL.
Yewm OorpIImM ITOTeHITMAIOM 00JIafjaeT MMIIepaTUBHBIN 3JIeMEeHT, TeM MeHee yOenmTeTbHBIM MOYXKeT OBITh
paloHaIBHBIN 37IeMeHT. VI, HaobopoT, mpu He3HAYMTEIPHOM IIOTeHIIasle MMIIePaTUBHOTO 3JIeMeHTa
HOpMa IIpaBa JIOJDKHaA oOsIaiaTh YeTKMM ¥ yOeIMTeIbHBIM CcofepskKaHyeM, B IIPOTMBHOM CiTydae OHa He
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Oynet peanmsosaHa. TakumM 0O6pa3oM, cyMMapHasi MOIIb PecypcoB, KOTOPBIMI 00jIaiaeT HOCUTEIb BJIacTu
11 peasv3alvii CBOMIX KOMaHJ, OOpaTHO MIpONOpLOHAIbHA TpedyeMor yOennTeIbHOCTI JaHHBIX
KOMaH/I.

Jlormueckoe obOCHOBaHME HaHHOTIO IIpaBUJla SBJISAETCS IIPOCTBIM: YeJIOBEK ITOAUNMHIETCsSI BHEeIIHVUM
IIpeIIVICAaHVISIM, TOJIBKO eCJIV 32 HUMM CTOUT pecypc HMPMHYXIeHMs b0 pecypc yoexmenmns. VneanpHas
HOpMa B PaBHOVI CTeIleHW [I0JDKHA OIMPAThCS Ha CWIY B ee IPSIMOM IIOHVMAHWN M Ha CVIIY YOeXIeHMs.
[TpakTMKa, OgHAKO, JajleKa OT Wjeasla: OHOIO pecypca BIIOJIHE MOXKET OBITh JOCTATOYHO IS CO3IAHVISL
cl)yHKHVIOHVIpyIOHLero paBOIIOPsAgKa, KpoMe TOro, IIapaauIMbl IIPVHYXIOEHWSI W y6e>1<,ueHV[${
IIPOTMBOPEYaT APYyTr APYLY, IO3TOMY YCIIeHVIe OHOIO HeM30eXHO BileueT yMaJIeHe APYroro.

B HanmMoHaJIPHOM IIPaBOIOPSIKE BO3MOXHBL pasjIM4YHBle COYeTaHWUS PecypcoB yOeXmeHUS U
OpUHYXIeHUs. B MeXnyHapogHOM NpaBoHopsjKe pecypc NPUHYXIeHWs IpaKTU4ecku OTCYTCTBYeT,
II03TOMY IJIaBHBIM Hem30eXHO SBJIseTcs pecypc yoexmeHus. bymydn JIVIIeHHOV VIV IIOYTVL JIVIIEHHO
VIMIIEpaTVBHOTO 3JIeMeHTa, HOpMa MeXIyHapOIHOIro IIpaBa ¢ HeoOXOIMMOCTBIO JOJDKHA o0afaTh
COBEPIIEHHbIM pallliOHAJIbHBIM 3JIEMEHTOM.

CoBepIIeHCTBO pallMOHAIBHOTO 3JIeMeHTa MeXIyHapOJHOIO IIpaBa IIPOSBJISeTCs He TOJIBKO B
cofiepXKaHMUWM HOPM, HO M B HJOKTPUHAIBHBIX KOHCTPYKLMSX 1 CyHeOHON IpakTuKe. MeXayHapomgHo-
IIpaBOBas OOKTPUHA SBJISAETCA yHMBepcam)HoV[: BKJIal B Hee BHOCIT IOPVICTBI Ppas/IMYHBIX CTPaH. KpOMe
TOT0, II0 BOIIpOCAM MEXIYHapOLHOIO IIpaBa IIVcav MHOIVe Bblaromecs ¢dmiocodsl, SKOHOMUCTEL,
VICTOPUKM W IIPeICTaBUTeNVI OTpacjleBBIX HaLUVOHAIBHO-IIPABOBBIX IOUCHMUIUIMH. PelneHus
MeXIIyHapOIHBIX CyI0B 00IafaloT yOemuTeIbHOCTBIO, HEIOCTYIIHOVI pelleHNnsIM CyLoB OOJIBIIMHCTBA
HaIlMOHaJIBHBIX IIPaBOMOPANKOB. DTa yOeAUTeIbHOCTh JOCTUraeTcs Ormaromaps Oospimomy obbemy
PpelleHuT; CKPYILyJIe3HON apTyMeHTallM; VICIIOJIb30BAHVII0 HECKOJIBKMX SI3BIKOB VI KOHIIETIITNL, MIMEFOIITIX
PpasI4aHBIe KOPHY; IIMPOKOV IIPAKTVIKE COCTaBIIEHMS 0COOBIX MHEHVIVL.

3. HapparuBHOCTP MeXOyHapOIHOIO IIpaBa O3Ha4YaeT BO3MOXHOCTb €T0 PacCMOTPEeHMs Kak
CaMOJIOCTaTOYHOW WIEOJIOTUN, OOYCIJIOBJIEHHOW IIOIWUTUKOW, WMCTOPHUeN, KyJIbTypOo¥, IWYHBIMU
yOeXmeHVsIMI 1 IIp., HO OTTpaH4eHHON oT HiX. M. KockeHbeMI IIpeicTaBiul MeXXIyHapOogHOe IIpaBo, KakK
oIpesieJieHHOe «IIOHMMaHMe» («sensibility»), T.e. COBOKyHHOCTBH B3IIAMO0B M IHpenyOeXIeHmI:
«MexyHapoIHOe IIpaBo... He sBJIIeTCS HU HaOOPOM WMelt — MHOTMe TaKye VeV CETOIHS SBIISIOTCS
YAVIBUTEJIBHO XMBBIMU, - HU HaGOpOM IIPpaKTUK, a sABJIsIeTCS IIOHMMaHVeM, KOTOpOe OXBaTbIBaeT
OIHOBPEeMEHHO MIeV W IPaKTUKM, HO TakXKe BKJIIOUaeT OoJiee IMMPOKME ACIIEKTHI ITOJIMTUIECKMX
yOeXxmeHm1, mpefcTaBiIeHnit o cede 1 o01IecTBe, a TakKe CTPYKTYyPpHBIe OTpaHWYeHNs, B paMKaX KOTOPBIX
mpodeccroHaIbl MeXAyHapOIHOIO IpaBa XMUBYT M paboTaioT»’. OHa XXe O3HauaeT BO3MOXHOCTH €ro
3CTETVYECKOTO BOCHPWSITHS, T.€. BOCIPUSTIS ero POpMEL, CTIIS, BHYTPEHHeN JIOTMKI, ApaMaTi3Ma 1
IOPpyIMX KauecTs, OOBIYHO IIPUIIVICBIBAEMBIX JINTEpaTypHOMY IIpousBemeHnto. HakoHer, oHa o3Havaer
BO3MO>KHOCTB €r0 VCIIOIb30BaHNS B Tex cdepax, KOTOpble OHO IIPSIMO He PeryInpyeT WiIN ¢ KOTOPBIMU OHO
He ItepecekaeTcs. Tak, MeXIyHapOQHO-IIPaBOBble KOHIIEIIVII MOTYT ObITh IIepeHeCceHbl B HallVIOHAJIbBHOe
IIpaBo, He JOCTUIIIIee COOTBETCTBYIOIIEro YPOBHS pasBUTISL. VI3yueHre MeXIyHapOIHOIO IIpaBa, Takxe
KaK M3y4deHVie VICTOPWUN, KyJIBTYPhI U $3bIKa, OOJlafjaeT CYJIBHEVIINM AeTePMUHVPYIOIIVM JINIHOCTD
IIOTEHIIVaIOM, He3aBUCUMO OT TOro, OyeT JI KOHKPETHBIV YeIoBeK IIPaKTMKOBATh MeXIyHapOIHOe
npaso. Kpome Toro, Takxke Kak v B KOHCTUTYLIVIOHHOM IIpaBe, MHOI'ME€ KOHCTPYKIVII MeXIyHapOIHOTO
IIpaBa BOIUIOMIAIOT ITOJIATITYeCKI e KOHIIEIILIVV 1 B 3TOVI CBSI3V MIMEIOT OOJIBIIIOe CHIMBOJIMYECKOe 3HaUeH e,
He 3aBUCsIIIee OT MX IIPAKTUIeCKOV IIEHHOCTIA

DT 00CTOSTENBCTBA IPENOIIPeNelIsSioT He3aBUCUMOCTD MICCiIeIoBaTe sl MeXIYHAPOIHOIO IIpaBa OT
HeoOXOOVIMOCTM BCerjja OPMEHTMPOBATbCS Ha IPaKTMKy. Takasg He3aBUCKUMOCTb CTUMYJIMPYeT
CaMOCTOSTENIBHOCTD ¥ CIIOCOOCTBYeT IIyOMHe IIPOHMKHOBEHMS B MaTepuasl; C JPYrovl CTOPOHBI, OHa
Hen30eXHO IIOPOXKIAeT 3JIeMEeHT CXOJIACTVIKY B HAYYHBIX IVICKYCCHSIX.

4. MexayHapoiHO-ITpaBOBOVI HappaTuB SBJIIeTCS BeJIVKVIM.

Bo-11epBbIX, MEXIyHapOIHOe IIPaBO MMeeT OTHOIIIeHVe K YCTPOVICTBY MMpa B I1€JIOM U OIVICEIBAET BCe
YPOBHU 4eJIOBEUeCKOTO OBITV: MHAVBUILYaJIbHBIV, KOJUTEKTVBHBIV, HaIlMIOHAIBHBIV, HaIHAI[MOHAIbHBIV.
B TOM ero omndme OT JIF0OOV OTPACIIV VIV CHICTEMBI HAI[MIOHAJIBHOTO IIpaBa, KOTOPbIe MMEIOT OTHOIIIEHIIe
K YCTPOVICTBY JIVIIB YacTu Mupa. MeXayHapomnHoe IIpaBoO COCTOSUIOCh KaK popMa peryanmpoBaHUs
OTHOIIIEHUVI B MUpPe, pas3IelleHHOM Ha roCyHapCcTBa, M He COCTOSUIOCh KaK IIPOeKT IIpeoOpasoBaHms
4yejyloBeUeCcTBa B eIMHYIO IIOJINTIYIeCKyIo dpopmy. TeM He MeHee, CMBOJIBL U peasIbHBIE IIPOSBIIEHUS
€IVIHCTBA YeJI0BeUecTBa B MEXXIYHAPOIHOM IIpaBe IIPUCYTCTBYIOT: KOHIIEIIIMs OOIIero Hac/lenys, HOPMbL
jus cogens u JIp.

Bo-BTOPBIX, MeXIyHapoOHOe IIpaBO OIlepUpyeT apXeTUIIOM 4YejoBeKa. YHMBEPCaJIbHOCTH
perympoBaHMs IIpeAIoaraeT, YTO 4eJIoBeK B MeXIyHapOIHOM IIpaBe He OIIOCPeIOBaH PervoHaIbHO,
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STHMYECKN, PeIUTMO3HO, TIOJIUTIYIECKN, — a SIBJIIeTCs YeIoBeKoM per se. [ToaToMy MexmyHapomHoOe IIpaBo
TIBITAeTCs IIOCTUTHYTE ¥ OTPa3sUTh caMy 3K3VICTEHIIVIO YestoBeKa. [lpyroe merno, 9To KOHKpeTHBIe CTpaTerny,
KOTOpBIe TIpefjIaraloTcs IS TOCTVDKEHVIS 3TOV 11eTIV, - MYJIbTHKYJIBTY PaTV3M, YHMBEPCaIV3all 3aIlaJHO
MozAes, - MHOIa MOI'YT BbI3bIBaTb COMHEHVI.

B-TpeTbux, Oymyunt mpoayKTOM BOJIV HECKOIBKMX VIV MHOTMX TOCYIapCTB, MeXXAyHapOoIHOe IIpaBo He
3aBVICUT OT BOJIVI OITHOTO TocynapcTsa. OHO sIBJIsIeTCS OMHOBPEMEHHO U IPOAO/DKeHVIEM VI IIPeoIoIeHVeM
MOIITHEVIIIIeT! ITOINTUYEeCKON e COBpeMeHHOCTN — muaen cysepeHurera’. I1lo muenuro I'. Tpumerns,
BHYTPUTOCyJapCTBEeHHOEe IIpaBO MOXET CO3[aBaThbCsl BOJIEVT OJHOIO TOCyJapcTBa, OOHAKO B
MeXIyHapOIHOM COOOIIeCTBe I CO3IaHVIs IIpaBa HeOOXOIVMO COeqVIHeHIe BOJIb OTAETbHBIX TOCYAapCTB.
B pesyspraTte TaKoro coenyHeHMs IPOVICXOANT IIOsIBIIEHVIe HOBOTO (peHOMeHa — COBMECTHOV BOJIV, KOTOpas
n obecriedmBaeT 00sg3aTeIbHOCTh MeXAyHapogHoro mpasa. [losumnmsa I. Tpumens me ssisercs
oO1Ienpr3HaHHOM, OTHAKO HeMeIKWI aBTOP OOHWM U3 IePBEIX 00paTwil BHMMaHVe Ha MVUCTUYEeCKU
XapakTep JISTUTUMalNI MeXXIyHapOIHOro IIpaBa ¥, II0 CyTH, IIPeoIosIerT 3aBYCUMOCTb MeXIyHapOIHOTO
IIpaBa OT HaIlMOHAJIBHOTO IIpaBa, CJIeAylomlyio u3 ydaeHun l'erens n I'. Emnaeka (mpyras cepbe3Has
TIOIBITKA - y4eHre 00 OCHOBHOVI HOpMe).

B-geTBepThIX, BemMdMe MeXIyHapPOIHOIO IIpaBa OIpenersieTcs ero CTadMIbHOCTRI0. CumMTaeTcs, 94To
COBpeMeHHOe MeXyHapojHOe IIpaBo BO3HUKIIO B cepeyuHe XVII B.; Ha TpoTsDKeHMUY Beevl CBOeV MCTOPUN
OHO OBIJIO TpaHCPOPMMPOBAHO B MEHBIIEV CTeIeHV, YeM HaIlMoHajbHOe IIpaBo. CoBpeMeHHOe
MeXAyHapoaoHOe IIpaBO BCe elle sABJISIETCS IIPpaBOM Fyro Tpoumz, B TO BpeMs KaK COBpeMEHHOe
HallMOHaJIbHOE IIpaBO OOJIBIIIVIHCTBA rocy1apcCTB sABJISI€TCA IMIPOOYKTOM pecpopM IIOCJIEOHVIX ITATUIECATI
JIeT.

B-mr1TBIX, BakHeTIIIe 0COOeHHOCTBHIO MeXXIyHaPOIHOTO IIpaBa ABJIseTCs YacTIYHOe COBIIajieHe IIpaBa,
TIOKTPMHEI 11 OOIIIeCTBEHHBIX OTHOINIEHMT, - (peHOMeH, OTCYTCTBYIOILIVIV B OOJIBLIIMHCTBE HAITMOHAIBHBIX
IIPaBOIIOPSIAKOB ¥ IIPOIY LM PYIOIINTI IIeJIOCTHOCTE MeXXIyHapOIHOTO IIpaBa Kak I7100aIbHOTo HappaTuBa.
,):[OKTpT/IHa IIoMoraeT YycTaHaBJIMBaTb O6BIan7[,‘ SIBJISIETCSA OCHOBHBIM MHTEPIIpETAaTOpPOM HOPM;
paspabateiBaeT soft law. MexayHapomHOe IIpaBO 3HAJIO IEPUOJ IMOYTU IIOJIHOTO OTOXKIECTBIICHWS
nmokTpuHbL 1 HopMeI (XVII B. - XIX B.). I T1TaBHBIV MCTOYHMK MeXXIyHapOIHOTO IIpaBa 0ObIdar IIpeaCcTaBIsieT
cobor1 cpepy OTOXKIECTBIIEHVS IIpaBa M OOIIeCTBeHHBIX OTHOIIEHWIT; CBOVIMI IEVICTBUSAMI TOCYIapCTBO
MOXXeT OIHOBPEMEHHO ¥ CO3/IaBaTh 1 peal30BbIBaTh HOPMY.

B-mrecTsIx, MeXayHapomHOe IIPaBo, B OT/IMYME OT HaIIOHAJIBHOTO IIpaBa, BEIpakaeTCsl PV ITOMOIIN
MHOTI'MX S3BIKOB. Bnaro,uapﬂ 9TOMY €ro Teopus VM TEPMUHOJIOI'MSL OTpakatoT KOJUIEKTUBHBIN KyHBTypHBIVI
VI IIOJIVTIYECKIII OIIBIT BCeX TOCYIapCTB, YeJIoBeuecTBa B I1eJIoM. MeXIyHapoIHoe IpaBo COOTBETCTBEHHO
IIpeacTaByisieT CcO0OV JIMHIBUCTUYCCKUI «IUIABVIJIBHBIV KOTEeI», ODecIrIeumBaronIinil B3anMOIeVICTBIIE T
B3aVIMOBJIVSHNE S3BIKOB, VX Pa3BUTHE, Pa3BUTIE TEOPUN ¥ IIPaKTMKM IepeBoa, KOHKYPEHIINIO MeXIy
S3BIKaMV, CO3MIaHVe HOBOVI TePMWMHOJIOTUM VI T.II.

DpaHITy3CKMT CIIENVaINCT B 001acTy MeXkayHapomHoro mpasa I1. Perep mumer: «IIpaBo ocHOBEIBaeTcs
Ha OIIpeIesIeHHOM VICIIO/Ib30BaHMM S3bIKa, KOTOPBIM caM II0 cebe aKKyMyJIMpyeT KOJUIEKTUBHBIN OIIBIT U
TpaguIINi, COOTBETCTBYIONIVEe KOHKPETHOV MeHTaIbHOCTH. Korya dertopedeckoe coOOIIeCcTBO IMeeT CBOA
COOCTBEHHBIN SI3BIK, MeeT MeCTO eCTeCTBeHHOe BBbIpakeHle IIPaBOBBIX HOPM Ha 3TOM sa3bike. Ho
MeXIIyHapOIHOe COODIIeCTBO SBIsAeTCs HalCOOOIIeCTBOM: OHO OT/EJIEHO OT YeJIOBEUeCKOVI CPebI IITUTOM
HalMOHAJIBHBIX COOOIIECTB; MeXIyHapOogHOe COOOIecTBO He IIpu3HaeT HUKAKOIO IpaXdaHMHa M
HUKAKOVI SI3bIK CBOVIM COOCTBEHHBIM. HOpMBI MEXIOYHapOIOHOTO IIpaBa TOJIXKHbL OBITH BbIpa’>keHbl, 3a
HeMeHnveMm JiydHniero cpeacrbBa, Ha HaIMOHAJIBHBIX S3bIKaX, YTO IIPOJABJISAETCS B: MEIJIEHHOM
dopMupoBaHMY IpaBa, IBYCMBICTIEHHBIX (ppasax, OeqHOM 1 sMIMPpUIecKoM BeIpakeHUM (instantiation)»’.
HeﬂOCTaTKVI VICITOJIB30BaHMS HallVIOHAaJIbBHBIX SI3BIKOB, OTMEYEHHbIe aBTOPOM, He€ VCKIIIOYaloT SIBHO
BBIpa’keHHOVI OPUIMHAIBHOCTY MeXXAYHaPOIHOIO IIpaBa B 3TOV YacT.

5. MexyHapoIHO-IIpaBOBOVI HappaTUB NUIIYT TPV I'PYHILI aBTOPOB: yUeHble, rocy/lapcTBa, Cy/Ibl.
Brvstravie Kaskmov m3 3TMX TPy ObUTO pa3sIMgHbBIM B pas/IMYHBIe SII0XN. [JOKTpIHA MTrpasia I71aBHYIO pOJIb
¢ cepennusl XVII B. mo xonenr XIX B. VccrmemoBaTeny ObITM B HE3HAUMTEIBHOM CTETIEHV CBSI3aHBI
IIOTOBOPHBIM IIPaBOM, KOTOPOe IIPaKTUUeCcKV OTCYTCTBOBAJIO VIV OTPaHUYMBAIOCh JOrOBOPaMU —
crmerikaMi, a Takke cyaeOHbIMU permeHusMu. CilemcTBueM CTajio pa3HooOpasie Teopwuil, OTCYTCTBIe
eIVIHBIX CTAaHOAPTOB, YCTPEMJIEHHOCTD B OyIyIiee, «BBICOKIIT» CTVIIb.

laarckme xoudeperuum 1899-1907 rr., o3HaMeHOBaIM HAYalO S3MIOXV JOTOBOPHOTO IIpaBa,
CO37aBaeMOToO rocymapcrsaMy. [J1aBHBIM IOCTVDKEHMEM 3TOV 3IIOXV CTaIM BeJIMKWe KOHBEHIINM,
KonmduUIMpoBaBIINe Iejible oTpacin. l'ocymapcTsa mpuaany MeXIyHapogHOMY IIpaBy HeBUIaHHOe
Tlocesie 3Ha4Y€HWMe, XOTsI MHOTVE M3 HMX JIETKO IIUIVI Ha HapyIleHre ero HOpM. DIIoxXa roCyHdapcTB ellle He
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3aKOHUIIACh, OJHAKO €CTh OIIpelle/IeHHble IIPM3HAKN ee 3aKaTa: paclpocTpaHeHe HagHaIlVOHAIbHBIX
VIHCTUTYTOB, peHeccaHC OOBIYHOTO ITpaBa, pa3BuTie soft law, yrmamox KogmdnimpyoIen AesTeTbHOCTIL.

[laHHBIe TeHIEHIMM OCBOOOAVIIV MeCTO IS HOBOTO aBTOpa — MEXIYHAPOIHBIX CYIOB. DTOT aBTOP
He3aBVICUM OT TOCYIapCTB, BBICOKOIIpOdeCcCOHaIeH M OPMEHTUPOBAaH Ha KOHKPEeTHbIe IIPOOJIeMBL.
OZ[HOBPEMGHHO OH BI)IHy)K,Z[eH nyIV[TBIBaTb HOHMTquCKyIO KOH’BIOHKTypy, T.K. €Tr0 IOpUCAVIKLIVIA 3aBUCUT
OT coryIacus TOCyHapcCTs, U POPMaIbHO JIUIIEH HOPMOTBOPYECKIIX IIOJTHOMOYWITL.

IToxoxmum obpasom YeHr bunu mpensaraer menuTh MeXAyHapoIHOe IIPaBO Ha TOJIKYIOIIeecs
CaMOCTOSITENTBHO, ITOJIeXKallee pacCMOTPEHMIO B cyAe 1 cymeOHoe (auto-interpretative, justiciable and judi-
cial). IlepsBoe mevicTByeT, KOrzla rocydapcTBa HacTaMBalOT Ha CBOEM COOCTBEHHOM OOBSICHEHUMW IIpaBa U
¢aKTOB M OTKa3BIBAIOTCS B IIPWHIINMIIE VIV Ha IIPAKTVKe IPUHMATh pellleHrie TPeTbell CTOPOHBL Bropoe
IIPUMEHSIETC FOCY,[[apCTBaMVI, KOTOPBIE XeJIaloT MJIN JOJDKHBI B COOTBETCTBUN C paHee B3SThIM ITPaBOBbIM
00s3aTeNTbCTBOM, 00PATUTBCA K apOUTpaxky TpeTher CTOPOHBI TN CyAeOHOMY yperyaposaHmio. Tperbe
TOHKyeTCSI " IIPUMEHSIeTCSL Me)KHyHapOHHBIMT/I Cy,ILaMT/I 148 TpT/I6yHaJ'IaMVL ABTOp yKaSbIBaET, YTO IIepexor
OT OIIOPBI Ha VIH,[[VIBVI,[[yaJ'H)HyIO I"OCy):[apCTBeHHyIO HpaKTT/IKy " MHEHWMA HY6HVILU/ICTOB B CTOpOHy
IIPUHATVSL Me)K,[LyHapO,[LHbIX Cy,[[e6HBIX pEH_IeHVH;I Kak Havmquero JOoKa3aTeJIbCTBa Me)K,E[yHapOHHOFO
IIpaBa SIBJIsIeTCS OHOM 113 Hambosiee 3HAUMTENIBHBIX 0COOEHHOCTeV! ITOCIIeBOeHHOTO ITepropaa’.

[dyxoToMusl «I1paBo, IopJIexariiee CymeOHOMY pacCMOTPEHMNIO, - IIpaBo, He IOMJIeXallee Cyae0HOMY
PacCMOTpPeHMIO» SIBJISIETCS OIHOV V3 Ba’KHEVINNX HOPMATWMBHBIX AUXOTOMMI MeXXIYHAapPOIHOrO IIpaBa
(mpyrue - «obsI3aTeIbCTBA IIOBEIeHNS — 00sI3aTeIIbCTBA pe3yiibTaTa», «HOTOBOPHI-3aKOHBI — JOTOBOPHI-
CIIeJIKI», «HOPMBI jus cogens — opAamnHapHble HOpMEI). OHa oIIpefeisieT He TOJIBKO CIIOCOO 3aIuThL
HapyIIeHHOIO IIpaBa, HO TaKXe CTWIb HOPMBI, CTEIleHb ee KOHKpeTu3auuu, ee 3 PeKTUBHOCTb U
CII0COOHOCTB K Pa3sBUTHUIO.

6. MexnyHapomHO-TIpaBOBOY HappaTWB IIpeTeprieBaeT INIyOoKme M3MeHeHMs, 00ycIoBIeHHbBIe KaK
OOIIeKyIbTYpHBIMM TeHAEHIMSIMM, TaK W IIpolleccaMy, IIPOUCXOASIIVMM BHYTPU CaMOTO
MEeXIyHapOIHOIO IIpaBa.

Bo-mepBrIX, OH dparMeHTUpYeTCcsd, T.e. pacHafaeTcs Ha OTHOeIbHBIE PeXMMBI (HappaTWBBI).
OOBeKTVBHBIE IIPUYMHBI 1 OOHOBPEMEHHO CJIeACTBIS (PparMeHTallUy - YCIIOXKHEeHVe MeXIyHapOIHOIO
Ipasa u Hnponvdepanys MeXIyHapOTHBIX MHCTUTYTOB. DparMeHTanys 1 npoymdepanyist CTaBsT IO
yTPpO3y OOV «CIOXET», T.e. COBOKYIIHOCTb YHVBEpPCaIbHBIX MeXOTpPac/IeBbIX IIPWHIINIIOB ¥ HOPM. Bce
Me)K,HyHapOZ[HOQ IIpaBO CTAaHOBUTCS CIIela/IbHBIM,; OTAE/IbHbI€ PEeXVMBbI, I10 MHEHIIO M. KOCKeHbeMT/I,
IIOJDKHBI COODOIIATHCS TaK, KaK COODIIAIOTCS MeXXIyHapOIHOe IIPaBo M HallMOHaIbHOe 1IpaBo. OtThepHas
IpaHb 3TOV IIPOOIIEMBI — KOH(IIVKT IIO3MIIVIVE MEeXIYHAPOIHBIX MHCTUTYTOB, YIIepd OT KOTOPOTO COCTOMUT
B TOM, YTO OH He TOJIBKO IIOPOXXIaeT HeOllpeleleHHOCTb, HO M PeJIITUBM3UPYeT VIel0 MeXIyHapOgHOTO
IpaBa B LeJIoM. [lpyras rpaHb — yC/IeHVe poJIv CIeNaICTOB, CTABAIINX Iieper] coOOovI JIOKa/IbHEIe, a He
mobapHBIe 3amadn (00 aTom Takke cM. M. Kockernvemn). Ilo cyTm, MeHseTcsa mpupoga KOHCEHCYCa,
JIeXalllero B OCHOBe MeXIyHapOIHOIO IIpaBa: M3HAYaJIbHO OH BBIpaXkaICs B OOIeCTBEHHOM CO3HAHWW,
«conscience»'’; 3aTeM - B COITIaCOBaHWM BOJIb FTOCYaPCTB; CerO/iHs Ha IIepe/IHU IJIaH BbIJIBUraeTcsl MHeHVe
CIIeLVJINCTOB (IIPaBOBEIOB, TEXHITIECKX IKCIIEPTOB, MEHEIKEPOB).

Bo-BTOpPBIX, MeXIyHapOLHO-IIPaBOBOVI HappaTWB yTpadnBaeT 3JIeMeHThl HappaTWUBHOCTH, T.e.
nepecraeT ObITh 0Opasom Oyayimero. MoXHO OTMETUTL HECKOJIBKO ITPOSIBJIEHUT 3TOro dpeHomeHa. B
paMKax KoHmeniuu pemreHuit (M. Maknyras, P. Xurruic) meXxayHapoaHOe IIpaBo IIpefcTaBiIseTcs He
KaK COCTOsiIllee M3 HOPM, a KaK COCTOsIIlee 13 pelleHni1, obecriednBaeMbIX CUJIOVL, - COOTBETCTBEHHO
rpaHMIIa MeXIy HOPMOV (HACTOSIIVIM) ¥ OTHOIIeHMeM (OymymmMm) mcdesaeT. Kak yxe oTMmeuasocs, Ha
pyoexe XX-XXI B. HaOmromaeTcst peHeccaHC MeXKIyHApPOAHOTO 00bIdasi, OJHOBPEMEHHO ITPeICTaBIISIOIIero
co0oVI 11 HOpMY U ee pealM3allMIO Ha IIpakTHKe. I KOHIIEIIINS pellleHn M pasBuTie 0OBIYHOIO IIpaBa
IUTAIOTCS IposndepallMOHHBIMI IIPOIeccaMyl; MHOTOUVIC/IeHHbIe HOBble MHCTUTYThI IPVHUMAOT
MHOT'OYVCIIEHHbBIE pelIeHVIs], B T.4. B T€X CCl)ean, KOTOpbI€ He OXBaTbIBAIOTCsSI KOHBEHIIVIOHHBIM ITPaBOM.

B-TpeTbux, M3MeHSETCS «CTWIb» MeXIyHapOIHO-IIPAaBOro HappaTusa. MeXayHapoaHOe IIpaBo
CTaHOBUTCS BCce OoJlee IIparMaTWUYHEIM, T.e. HalleJIeHHBIM Ha pellleHMe TeKyIIux npobiieM, a He Ha
IIOCTpOeHVe KOHCTpyKIum Oynyiero. [Tponmudepanms MexXIyHapOIHBEIX Cy[IOB U Opyrie ¢paKTOpE
OTpaswIn M yCyTryOWIN ero OpMeHTalMio Ha peryjInpoBaHue OBYCTOPOHHVIX OTHOLIEHWII B yIiepO
peryIupoBaHUIO OTHOIIEHWUV MHOTOCTOPOHHWX, U COOTBETCTBEHHO, - B yIIepO I100aJIbHBIM
demepamICTCKMM ¥ VHBIM IIpoeKTaM. MeXIyHapogHOe IIpaBo CTAHOBUTCS 0ojlee KOHCOIVIIAMPOBAHHBIM,
KOHKPeTU3MPOBAHHBIM ¥ CTaTWMUYHBIM: M3HAYaJIPHO BBICOKAS CTelleHb abCTpaKLVM, IOIyCKaroIlas
MHOJXXEeCTBO aJIbT€pPHAaTVMBHBIX TOJIKOBaHUM U IIO3BOJIAIOIAA PVICOBATh pas3jIMYyHbIe KOHTypBI 6ynymero,
yTpaumBaercs. VIHDOpMalMOHHAs HaCHIIIEHHOCTh MEXIYHapOIHO-IIPABOBOIO IIOJIS CO3MAET VUUIIO3UIO
«KOHIIa VICTOPWUVI» VI OTCYTCTBVISI HEOOXOMMMOCTY B IOJITOCPOYHBIX PedOpMaTOPCKIIX IIPOEKTax.
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B—quBepTBIX, cepbe3Hon prO3y Me)K,HyHapO,I[HOMy HpaBy Kak MeTaHappaTV[By IIpencraBiIsieT ero
persiTuBM3als, T.€e. OTHOIIIEHME K MIesdM, BbIpaX€HHBbIM B HeM, KakK K O6HaHaIOH_H/IM OTHOCUTEJIbHOW
IIeHHOCTBIO ¥ JONIYCKAIOIIUM albTepHaTUBY. PesaTuBmsanum criocoOCcTByeT menblit psia ¢paKTOPOB:
CoBpeMeHHBIe ITocTMoaepHICTCKIe drutocodekme (M. Dyko), ncroprdeckie (A. TortHOM) 1 ommTITgecKve
(P. dykysaMa) KOHIIEIINY; IIpormdepanys MeXIyHapOaHEIX OPraHOB M KOHQIIMKTEL VX ITO3UIINIL;
obecrieHMBaHMe 1 pasMbIBaHVe TPaOgUIIMOHHBIX MCTOPMYECKMUX M IOJIUTUYIECKUX HeTepMIMHAHTOB
MeXIyHapOIHOTO MpaBa (rocygapcTBa, CyBepeHnTeTa, Hallum).

7. MexayHapogHO-TIpaBoOBasi JOKTPVIHA TakKe ChITpasla CBOIO POJIb B PEJIATMUBU3ALINI MEeXIYHAPOIHOTO
npasa. Kak ormedaer A. KapTii co cCbUIKOT Ha KOJUIOKBUYM, OpraHM30BaHHEI B AMbeHe (DPpaHIis) n
TIOCBAIIIEHHBIV I0PMAITIeCcKOl JOKTpuHe, etle Kerb3eH mogopsal ocHOBaHMe pabodero MeToa JOKTPUHBL
C TIO3MLINIL YMCTOVI TEOPUU IIpaBa TeOPMM eCTeCTBEHHOTO IIpaBa VIV CIIPaBeIyIMBOCTYI IIPOCTO MaCKMPYIOT
IIepcoHalIbHbIe IIPpeAIIOYTeHNA aBTOPOB WU SBJIAIOTCA CY6'BGKTT/IBHBIMVI. prFOVI «MOTVIJIBIIVIK»
TPaAWIIMOHHON POJIV OOKTPWMHBI — CKaHAWMHABCKMUII peayn3M, KOTOPBIV aTaKoBajl KOHIIETIIUW U
€CTeCTBEHHOTO ¥ ITO3MTMUBHOIO IIpaBa, IIPeyIOKIB BMECTO HMX CBOe0Opa3HBIVI COLVIOIOTMYECKII ITOIXO.
B cooTBeTCcTBMM C JAHHBIM ITOIXOAOM ITpaBO IIpeCTaB/IsIeT COOOV IICVXOJIOTMIeCKUT (PaKT, CBUIETEICTBO
OIIyIIeHs OOA3aHHOCTU B o0IIecTBe”.

. Keanenyn 1 M. KockeHnbeMmn B cBOMX paboTax MOKa3aay IBOVICTBEHHOCTDH IIPaBOBBIX apTyMeEHTOB,
OTTAJIKMBAIOIIVIXCS MO0 OT TOTO, UTO He CBSI3aHO C TOCYyAapCTBOM (MOpasib, OOIIeCTBeHHBINI MHTepeC,
IpaBoBas JIOTMKa, ¥ T.1.), IKMOO OT TOro, YTO C HUM CBA3aHO (BOJISI, MHTepeC, OCHOBHEIE IIpaBa,
caMooIpesieieHie U T.A.); TakKMM 00Opa3oM, apryMeHTY OJHOIO HOpsAAKa BCerga MOXeT OBITh
IPOTMUBOIIOCTaBJIeH apTyMeHT OPYyroro IOpsnKa. B 3moxy MomepHM3Ma WCTOYHMKM IIpaBa
paccMaTpMBarOTCs ¢ 00eviX MO3UIINIL; HY OIHOV He OTAaeTCs IpeAIIodYTeHie, IIOCKOJIbKY OfIHa OIVIpaeTcs
Ha gpyryo®”. B csoen npyrom pabore M. Kockenbemu BecbMa yOenmTesIbHO 0OOCHOBBIBAE€T HECKOJIBKO
Te31coB: 1) MeXIyHapoIHOe IPaBo BbIpaXaeT CTOIBKO peasny MeXXKAyHapOIHBIX OTHOIIEHWV, CKOJIBKO
OIIperiesIeHHBIVI MHTEeIUIEKTYaIbHBIN IPOeKT; 2) JaHHBIV VMHTeIUIEKTYaIbHBIN IIPOeKT BO3HMK B pavioHe
1870 r. n mcyepmnasn cebs B partoHe 1960 r. 3) comep>kaHMe JAHHOTO MHTEJUIEKTYyaIbHOTO IIpOeKTa -
nubepanbHasg pedopMUCTCKas IporpamMma; 4) y9acTHUKN JAHHOTO IPOeKTa — OTPaHWYeHHBII KPyT
3arIamHOEeBPOIIETICKIIX ¥ aMePUKAHCKMX y9eHbIX . He mpeciieny st et pessiTUBU3MPOBaTh MeXIyHapOIHOe
IIpaBo, aBTOP, TeM He MeHee, TOOVBaeTCs COOTBETCTBYIOIIETO pe3yJsIbTaTa.

Hexotopsie oOmme 3aMedaHms 1o 3TroMy nosony nenaer A. Kaprtu. OH oTMeuaeT, 9YTO Teopms
MeXIyHapOoOgHOTO Ipasa Oblyla HaMepeHHO «yOuTa» «BedukuMm» B 1920-x n 1930-x, B yacTHOCTM
Ormmnenrenvom, MakHeepowm, bpuenit 11 make JlayTepraxrom. ViMeHHO OHV 3aJ10)KM/IV MIHTEJIJIEKTYasIbHbIe
obocHOBaHMS 1171 TaK Ha3bIBAEMOT'O MPaKTIYeCKOTO TOIX0Aa K AVCIIMIUIMHE U 3aTeM OTIIPaBUIIN CBOVIX
IIpeeMHVKOB B 3ajIbl cyAeOHbIX 3acemanmit. Teopus skcrpeccun (the expression theory), mpupatomas
CUMBOJIMTUECKOe, KyJIbTYPHOE 1 3TMYecKoe 3HaueHVe MeXIyHapomHOMY IIpaBy, Mcdesna B bpuranun
BCJIEZICTBYIE TIEPBOVI MMPOBOVI BOVIHBI M CTPEMITEHVIS 3alllIIaTh YeJI0BeYeCcTBO OT CyBepeHuTeTa ToCyAapCTB.
A. Kapt oTMedaeT yBesMdeHIe KOJIMYECTBa Cy[eOHBIX pPeIleHNiT, B TOM 4Nciie CyeOHBIX pelleHmit
HaIIMOHAJIBHEIX CyJIOB II0 BOIIPOCaM MeXIyHapOAHOTO IIpaBa. AKIIEHT Ha CcyneOHOM pas3OmpaTesibcTse
BeeT K TOMy, qTo ME)KﬂyHapO,Z[HBIe IOPpMCTbI HAYVMHAKT y,[[enﬂTL BHIVIMaHMe ,ILBYCTOpOHHVIM aCIIeKTaM
OTHOIIIEHU B ymIep®O Oojlee MIMPOKMM acleKTaM MeXIyHapOmHOIO IOpsifKa, KOTOpkle OeCIIoKOVIIN
nccriegoBartesiel mponuroro. Josepue K pacCMOTPeHUIO IOBeAeHMsI TOCYyIapCTB C TOUKM 3PeHUs
OIIperesIeHHOT O He3aBMCHMOTO MeXIyHapOoHOTO CTaHAapTa vcdepIiaHo. PaBHeiM 0O6pas3oM 1icgessio Bepa
B CIIOCOOHOCTHh MeXXAyHapOAHBIX I0OPUCTOB (POPpMMpPOBaTh CO3HaHMe Hamui. Bompoc o ToMm, Korma 3To
CHY‘IVIHOCB, SIBJISIETCA CIIOPHBIM ¥ MOXET BapbupOBaTbCA OT FOCYﬂapCTBa K rocy,uapCTBy, HO
TpaHcdopManys MeXIyHapOIHOIO IIpaBa MMesla MeCTO IT0OBCeMEeCTHO".

8. Takmm 06pa3zom, MeXXITyHapOITHO-IIPaBOBOVI HappaTuB IIepeXXmBaeT KpMU3NC. BpIxor 113 aToro Kpmsnca
IIpeqnrosiaraeT BHeCeHNMe paauKaabHBIX M3MEHEeHWV B cofep kKaHVe HappaTyBa: IIOVICK ¥ OIIperesieHve
HOBBIX I_[eHHOCTeVI, KOTOpbIEe MOIJIN ObI CJ'Iy)KT/ITI) TOUYKOM OIIOPBI; YCTaHOBHeHT/Ie KOHTypOB XejlaeMoro
Oynymero. OmHaKO COOTBETCTBYIOIINE IIEHHOCTY ¥ KOHTYPBI CeTOIHS SIBJISIOTCS TPYAHOPA3INIVIMBIMY, a
TIOIBITKN MX IIpeAyTragblBaHMs - MaJIoyOenmTeIbHBIMI. DTO KacaeTcs pa3HOIO pofa IIpesIoXeHW
TIOCTaBUTD BO IJIaBY yIJIa YelIoBeKa, T'YMaHHOCTh, IEMOKpaTHIoO 11 mIp. JIro06oit MeTaHappaTnB A0/DKeH HeCTH
cebe myero IIpeodosIeHNMs, MOOMIM3ANY YCWIINI M MepapXui AeVICTBUTEIFHOCTI. MeXIyHapOoaHbIN
MeTaHappaTuB He siBjIsieTcs ncknodeHem: B XIX B. mpeojioiieBaiach OTYYXA€HHOCTb HallWVI; BO BTOPOW
nonosuHe XX B. — yTpo3a MUpy 1 06e3omacHoCTi. B 06omx cirydasx MexXayHapogHoe IIpaBo IO B 00IIeM
pycie OCHOBHBIX [YXOBHBIX TedeHmV 3amama. [locTMomepHMCTCKOe MeXIyHapOgHOe IIpaBo
TIe30pMEeHTVPOBaHO, TakKe KaK Ie30pMeHTpoBaHa COBpeMeHHas 3allafHas KyJIbTypa, He IIpejlaraomas
BbIXOOa M3 ITOJINTNYECKOIo 1 KyHBTypHOFO TyHT/IKa, B KOTOpPOM OKa3aJIOCh UeJI0BEeYeCTBO.
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Peter Stephen du Ponceau and the
development of international law in

America

Cratra nprcBsaYeHa npasoBOMy
aHanisy iCHylo4MX perioHabHUX Ta
cybperioHanbH1X yroa, Npo NoBITpAHE
CMOJTy4eHH:. Y CcTaTTi HagaHo
IOPVANYHY XapakTepUCTUKY 3MICTY
3a3Haderux yron,. Bei ui yroan mictats
enemMeHTn nibepanisalji, aka
BiAOYyBa€ETLCH 3apas y MixkHapoaHOMY
NOBITPAHOMY NpaBsi, TOOTO yciMa
yrogamu nepeabadeHo HagaHHsa n'atu
«CBOOO/, NOBITPA» cCepen, AepXas-
Y1EeHIB MEBHOMO pPerioHanbHoro
o6'eaHaHHs. Y nocniaxeHHi poonsaTLCa
BVICHOBKM LLIOAO HEAONIKIB Ta nepesar
Takyx yrof, a Takox HaaalTbCs
NEePCNEKTNBI ManbyTHBOrO iICHYBaHHSA

This article provides a legal analysis of
regional and sub-regional agreements
on air transport in force. The author
gives a legal qualification to the named
agreements. All such agreements
include elements of liberalization which
takes place in international air law. This
means that all agreements provide for
five «freedoms of air» among states-
members of a certain regional union. In
this research paper the author draws
certain conclusions concerning pros
and cons of such agreements, as well
as overviews perspectives of further
development of regional instruments
for air transport regulations.

perioHabHUX MexaHi3MiB perynoBaHHsA
MOBITPAHNX NEPEBE3EHb.

The history of international law may be traced from several vantage points. One of those is the life history of
individuals who made substantial contributions to international law. In the instance of the United States of America,
that is one of the vantage points least explored. Many individuals contributed to the development of views in
America relating to international law and to the formal positions adopted by the Government of the United States
in relations with other powers. They did so, as a rule, without special training in the law of nations; indeed, given
the absence of law schools in post-revolutionary America, they did so without formal legal training at all.
Nonetheless, issues of the law of nations figured significantly, sometimes prominently, in the political writings of
eighteenth century America, and evidence was given of a wide acquaintanceship with the leading European works
in the field.

One means of making European works not published in England available to an American audience was legal
translation. Peter du Ponceau played a pre-eminent role in this respect, making the leading work by Bynkershoek
on neutrality and the law of warfare at sea available to an American audience in a version universally acknowledged
to be superior to one issued in London many decades before. He left translations of other works in manuscript.

The first quarter century in the history of the newly-formed United States of America was, so far as the seas
and oceans were concerned, turbulent and uncertain. Whether a country was technically at war or not mattered lit-
tle; its neutral vessels and cargoes were suspect in the eyes of belligerents elsewhere. The Law of Prize flourished
in sufficient measure to provide a comfortable source of revenue for many lawyers in ports around the world, not
least the City of Philadelphia. The threat of armed conflict hovered as a dark cloud on the horizon, whether in the
form of engagement in European conflicts as part of the Napoleonic wars or relatively minor campaigns against
Tripoli. For the legal practitioner the manual published some seventy-five or so years previously on the law of war
by an eminent Dutch judge and legal scholar served as an authoritative statement of the relevant legal rules to be
used in matters as different as foreign policy formulation and the resolution of individual cases in court or arbitra-
tion.

The book was known to the English-speaking world, as the American translator, Peter S. du Ponceau acknowl-
edges in his Preface. A London barrister, Richard Lee, produced a version entitled A Treatise of Captures in War,
whose insufficiency «... to supply the place of our author’s text is everywhere admitted»'. Both versions, by Lee
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and Du Ponceau, were however widely read and quoted in their day and throughout the nineteenth century. Du
Ponceau did produce the superior version with useful commentary that has deservedly become a landmark in the
history of international law.

Bynkershoek

Du Ponceau gives his own account below of the Life and Writings of Cornelius (sometimes: Cornelis)
Bynkershoek that has stood the test of time very satisfactorily. Our version will stress certain information not avail-
able to du Ponceau with relatively minor overlap.

Cornelius van Bynkershoek (also spelled: Bijnkershoek) was born into a well-to-do sailmaking family at
Middelburg, in the seafaring province of Zeeland, on 29 May 1673 (Du Ponceau, Phillipson, J. B. Scott) or 19 August
1673 (de Louter)’. He distinguished himself at the local Latin school, where he acquired a sound grounding in the
classics and in mathematics. A life in the church was originally contemplated for him, so he also studied Hebrew.
At the Frisian University (Franeker) from 1689, he pursued interests initially in theology, the humanities generally,
and then changed to Roman, Dutch, and public law. There he attracted the attention of the eminent Professor Ulrich
Huber (1636-1694), who extolled his virtues and promise. He was awarded the doctor juris utriusque for a triple
dissertation De pactis juris stricti contractibus in continenti adjectis in May 1694.

Bynkershoek became an advocate in The Hague upon completing his university studies and developed a suc-
cessful practice. Until the authorities became annoyed with it, he published anonymously a journal The New Hague
Mercury (1699), full of satire, observations, and criticism. He continued his interests in the Roman law and in
Dutch law, producing several dissertations on subjects of Roman law and a substantial treatise, Corpus juris
Hollandici et Zelandici (never published, at his request). He took to pamphleteering in 1701 to refute criticisms of
some of his theses by a professor at the Groningen University in Contentio literaria. In 1703 the first of his three
principal works on the law of nations appeared’, published together with De lege Rhodia de jactu liber singularis.

Shortly after publishing his work on dominion over the seas, he was appointed a judge of the Supreme Court
of Holland, Zeeland, and West Friesland, becoming in 1724 the President of that Court. Shortly after his appoint-
ment he married Esther van Buytenhem (d. 1726), who gave birth to thirteen children, two of them sons (of the chil-
dren, only six daughters survived their father)*. Based in The Hague, he had ample opportunity to see statecraft in
action and consider the law of the sea against the numerous cases which found their way to his court for judgment.
Rumour has it that in 1704 he resisted the blandishments of Tsar Peter the Great to take up service in Russia. He
returned to Roman law with the first part of an extensive study, Observationum juris Romani libri quatuor (1710).
In 1721 he published De foro legatorum in causa civili, quam criminali, liber singularis®’, addressing the rights and
duties of ambassadors with particular reference to immunities in civil and criminal cases (the Act of Anne (1709)
in England had reduced some of these to statutory form, being followed a few years later by analogous enactments
in Russia). Just as those legislative acts, Bynkershoek’s monograph was stimulated by an actual incident, in his case
at The Hague. By far his most substantial work appeared in two volumes: Quaestionum juris publici libri duo, quo-
rum primus est de rebus bellicis, secundus de rebus varii arqumenti (1737), which contained in volume one the De
rebus bellicis — the work published herein in the Du Ponceau translation’.

Lesser works also touch upon the law of nations, but mostly in passing and not in ways that are central to under-
standing Bynkershoek’s thought”. An uncompleted work, Quaestiones juris privati libri quatuor (1744), appeared
after his death, which occurred on 16 April 1743.

Professor Béat Philippe Vicat (1715-1770), who held the Chair of Jurisprudence at the University of Lausanne,
prepared a collected edition of Bynkershoek’s published writings in folio format (Geneva, 1761); these were pub-
lished again with greater editorial care by Luchtmans in 1767 at Leiden; Du Ponceau evidently worked from the
1761 edition, as a copy of this version was sold from his Library at auction in 1844. There also was an Italian edi-
tion published at Naples in 1766 in large quarto.

Bynkershoek’s place in the history of international legal doctrine is undergoing reassessment. His place of emi-
nence is undoubted and handsomely acknowledged by his contemporaries and followers. Being a figure of the judi-
ciary rather than an academic theorist, his works amounted not to a comprehensive treatment of the system of inter-
national law in the tradition of Grotius, Pufendorf, or Vattel, but rather a jurisconsult’s appraisal of the practical issues
embedded in causes as they presented themselves in litigation. Respect for his works was enhanced by his willing-
ness even while holding high judicial office to advance positions and arguments not necessarily consistent with Dutch
maritime practice at the time nor with Dutch interests. He had a thorough command of the literature and an abun-
dance of common sense. Whether, however, he should be grouped among the positivists or the natural lawyers
remains the lively subject of debate, and readers may well conclude that he ultimately was a natural lawyer with a
positivist bent.
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In his writings on maritime law Bynkershoek is celebrated for advancing the cannon-shot rule as determinative
of the breadth of the marginal territorial sea of a coastal State, which in those days was equated with the distance
of three nautical miles (although whether he had introduced a flexible standard that moved with improvements in
weaponry was much debated). As for diplomatic and consular law, Bynkershoek championed the cause of all pub-
lic ministers, irrespective of title or rank, to enjoy equal protection of the law together with their families, servants,
and suite. Many of the principles which he advocated were subsequently incorporated into the law of nations.

The work translated herein has been extolled for the attempt to resolve solutions to urgent problems of the law
of war at sea:

It is not too much to say that his treatment of commercial and maritime questions, and especially the relation-
ships between neutrals and belligerents, is more thorough, more searching, more related to actual practice, more per-
vaded with sound sense, with legal and statesmanlike skill, than that of any other work on the subject before his
time®.

It was these qualities that no doubt commended the book to Du Ponceau for translation and to the United States
Supreme Court, among others, for its helpfulness in determining the true state of the law applicable to causes com-
ing before that tribunal.

The Translator

The translator of Bynkershoek is of no less interest than the learned Dutch jurist himself. Peter Stephen du
Ponceau was born at St-Martins, Isle of Ré, a small island off the port of La Pallice in the southwestern part of
France, on 3 June 1760, the son of a French army officer’. By the age of five he had memorized a Latin and French
vocabulary. He began formal studies at a grammar school and was instructed at home by private tutors. Latin he
studied with Father Raymond, later chaplain of the hospital La Charité, and a military officer, Mallorme. At a
neighbor’s home one day he accidentally found an English grammar and proceeded to undertake self-study of that
language, testing his skills with English, Irish, and Welsh families quartered in the town. Soon he was devouring
Milton, Thomson, Young, Pope, and Shakespeare®. As a student he shared a room with a young Irishman, Edmund
Stack, and they «spoke English together to our hearts” content»". Then it was the turn of the Italian language, which
he acquired in the same manner and tested his skills with an Italian regiment quartered locally. Tutoring in other
disciplines — mathematics, geography, history, and military science — he received from various recruits who volun-
teered their services to his father. Hopes for a military career were dashed by extreme nearsightedness.

Greek he acquired a bit, partly through self-study and partly through informal classes which he arranged with
like-minded colleagues. Ultimately, however, he was sanctioned for this and never worked serious with the language.
As for Russian, this too he acquired, as he related in his Autobiography:

While I was employed as Secretary to the learned Count de Gébelin at Paris, I became acquainted with a
Russian nobleman, who was then on his travels through Europe. His name was M. Pisaroff, and he told me he was
a nephew to Admiral Count Gleboff. He lived in great style, and was attended by several of his serfs.

My acquaintance with him began in this manner. I was in a bookseller’s shop, where I went to lounge almost
every day, and where I found a grammar of the Russian language. I amused myself with copying a few Russian sen-
tenced in the proper character. M. Pisaroff, who was also in the habit of visiting the same shop, saw the paper which
I had written, and was so pleased with it, that he desired the bookseller to introduce me to him, which he soon after-
wards did. My Russian nobleman took a great fancy to me, and during five or six weeks that he remained in Paris,
gave me lessons in his language in which I began to make some progress, and in return I gave him English lessons.
He told me that he was going to Italy to finish his tour, and that if on his return he should find me in Paris, and I
was willing to accompany him, he would take me with him to St. Petersberg and there obtain for me the place of
teacher of the English language in the Imperial College of Cadets ..."

His next formal education at age thirteen he received at a Benedictine college, St. Jean Angely, where he
excelled in philosophy and continued his studies of English. He left after eighteen months, at age fifteen, upon his
father’s death. Under a combination of maternal and clerical pressure agreed to enter a seminary (“took the tonsure”,
as he put it, and became monsieur 1’abbé€) on condition that he not be expected to enter the priesthood. Through the
intervention of the Bishop of Rochelle, a friend of the family, the young abbé was appointed a regent in his epis-
copal college at Bressiure, in Poitou, where he instructed a much older class of students in the elements of the Latin
language (for his period there he was credited with having received his bachelor’s degree, having passed the exam-
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inations with distinction)”. Bullying by the other regents and, at their instigation, students there persuaded him to
leave, and on 25 December 1775 he repaired to Paris to seek subsistence. Eventually he found free lance work by
translating English works on a per sheet basis for other professed translators who sold on his work as their own; he
also translated commercial letters for merchants and tutored in the English and French languages. For several months
he acted as secretary to the protestant minister, A. Court de Gébelin (d. 1784), a celebrated philologist.

He then found employment as secretary-interpreter with Baron Friedrich Wilhelm Augustus von Steuben (1730-
1794)" and sailed with him from Marseilles to America, landing at Portsmouth, New Hampshire on 1 December
1777". As von Steuben spoke no English whatsoever, du Ponceau found himself obliged to cope with American
English at once. After a few days in Portsmouth, von Steuben repaired to Boston, where du Ponceau, by now a stern
republican, met John Hancock and Samuel Adams. He then accompanied Baron Steuben to Yorktown, where they
met General Gates and, upon von Steuben’s request, du Ponceau was appointed captain, by brevet, in the United
States army'®. On 19 February 1778 he and von Steuben went to Valley Forge, where on 24 February du Ponceau
was presented to General George Washington. It was at Valley Forge that du Ponceau met his first American Indian.
In time the Baron was appointed a major-general and inspector-general of the armies of the United States, in con-
sequence of which du Ponceau, as secretary to the Baron, also became aide-de-camp and, by courtesy, the rank of
major. During his Valley Forge days, du Ponceau also came to befriend General Lafayette, a relationship that endured
until the latter’s death.

For four years he served von Steuben” with the rank of captain until ill health (consumption) obliged him to
resign. His doctors believed him to be incurable, a judgment which alienated him from the medical profession for
the remainder of his life. He settled in Philadelphia and became on 25 July 1781 a citizen of the Commonwealth
of Pennsylvania by oath. Seeking employment, he was recommended to Robert R. Livingston (1746-1813), some-
time chancellor of the State of New York who had been appointed secretary for foreign affairs. Judge Richard Peters
wrote of du Ponceau to Livingston on 19 October 1781:

... He has an exceeding industrious turn, and has a most remarkable facility of acquiring languages. French is
his native tongue. English he has acquired perfectly, and he understands German, Italian, and Spanish. He can trans-
late Danish and low Dutch with the help of a dictionary, but a little application will make him master of these. He
is also a good Latin scholar ...*

On 22 October 1781 took up his duties as secretary to Livingston at a salary of $750 per annum payable in French
crowns or louis d or (the currency of the day). The house that Livingston occupied until his retirement from office
became the house in which du Ponceau resided from 1801 until his death in 1844, at Sixth and Chestnut Streets in
Philadelphia®.

When the War ended, du Ponceau decided to enter the legal profession and studied law with William Lewis
(1751-1819), whom he regarded as «the most celebrated lawyer in Philadelphia, and perhaps in the United States»*.
On 24 January 1785, upon the motion of Mr. Lewis, du Ponceau was admitted as an attorney of the court of com-
mon please and on the favorable report of the examiners, he was received. He had previously been appointed by the
executive council as notary public; in 1791 he was made sworn interpreter of foreign languages. Success as a lawyer
came rapidly; by September 1785 the court docket showed that he was counsel in twenty-one actions either for plain-
tiff or defendant™. In 1786, once more upon the motion of William Lewis, du Ponceau was admitted as attorney of
the Supreme Court of Pennsylvania. He promptly found himself traveling to Washington to argue cases before the
United States Supreme Court®, together with other leading members of the Philadelphia Bar, as many cases ended
up there. Joseph Story (1779-1845), who enjoyed observing the United States Supreme Court in 1808 and when dis-
engaged would dine and sup with the judges, heard du Ponceau argue and described him as follows:

Duponceau is a Frenchman by birth, and a very ingenious counselor at Philadelphia. He has the reputation of
great subtilty and acuteness, and is excessively minute in the display of his learning. His manner is animated but
not impressive, and he betrays at every turn the impatience and the casuistry of his nation. His countenance is strik-
ing, his figure rather awkward. A small, sparkling, black eye, and a thin face, satisfy you that he is not without quick-
ness of mind; yet he seemed to me to exhaust himself in petty distinctions, and in a perpetual recurrence to doubt-
ful, if not to inclusive arguments. His reasoning was rather sprightly and plausible, than logical and coercive; in short,
he is a French advocate®.

Although himself a democrat in matters of politics, he was well connected with republican merchants and often
represented them in property transactions or litigation. His letterbooks for the period from 1792 to 1809 show that
the majority of his clients were individuals of French-origin in the United States, West Indies, or France and that
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his «important suits» were concerned with issues of international, commercial, and maritime law*. For a number of
years he enjoyed a retainer from the French Republic.
In 1792 he became a founder and secretary of the Democratic Society of Philadelphia.
His command of Roman and European legal concepts and of international law, together with his language
abilities, made him a natural advisor for European merchants, commercial agents, and diplomatic and consular offi-
cials. John Pickering (1777-1846) wrote of his law practice:

... he was engaged in all the important causes, which then came before the courts of the State as well as of the
United States. At that day the controversies which arose between France and the United States, and the position of
the United States as a neutral power, while all Europe was at war, gave rise to questions of international law for
which our lawyers, generally, were then quite unprepared; and his knowledge of the civil and continental law of
Europe, which were easily accessible to him, by means of is native language — a language then studied, or read, by
very few persons in this country — gave him many decided advantages at the bar in cases of the kind alluded to®.

Henry Hugh Brackenridge extracted two notes by du Ponceau under the head of «allegiance» from the American
edition of the Edinburgh Encyclopedia, commenting that «... Mr. Duponceau, whom all will admit, I take it, pos-
sesses the greatest knowledge of general law of any, in the U. States, and may be said to be the greatest universal
jurist»®.

He never sought public office after he left the employ of Robert Livingston, devoting himself to private and pro-
fessional business and scholarship and apparently quite comfortable financially.

President Jefferson offered du Ponceau the position of Chief Judge of the Territory of Orleans, having regard
to his reputation as a jurist learned in French and Roman law. This was seriously considered but declined in light
of his associations and prospects in Philadelphia. Apart from his practice of law and his legal translations, three
learned societies engaged the attention of du Ponceau, as follows:

Law Academy of Philadelphia. Despite its name, this was not a law school in the traditional American meaning
of the word, but it was dedicated to legal education. In many respects it resembled an Inn of Court in England, which
was perhaps no coincidence. The origins of the Law Academy are traced to 1783, when du Ponceau, Bushrod
Washington (later a Justice of the United States Supreme Court), and John Wilkes Kittera, recently admitted to the
Bar, formed the Law Society of Philadelphia”. Records are few, but apparently the members met from time to time
to hear lectures upon legal topics or to engage in mooting. Various officers served from time to time, and possibly
the name of the society itself changed”. In 1811 du Ponceau was elected President of the Society, although by then
he was 51 years of age.

In 1820 efforts were undertaken to create a permanent foundation for such an organization, and to this end the
Society for the Promotion of Legal Knowledge and Forensic Eloquence was established by a group of judges and
lawyers. The object of the Society, as articulated in the Preamble to its Constitution, was to “connect with the mode
of instruction at that time exclusively pursued, a more scientific and academical system, whereby not only a greater
degree of jurisprudential knowledge might be acquired, but the students might be exercised in the art of public speak-
ing, so as to unite the talent of the orator with the science of the jurist”. This group then invited an alliance with the
Law Society, of which du Ponceau was again the President, and suggested that the Law Society become a Law
Academy as an appendage of the new Society and under its control. Du Ponceau was elected first Provost of the
Academy.

The Law Academy formally opened on 21 February 1821 with what must have been a monumental address by
du Ponceau in the room of the Supreme Court before the Trustees and members of the Society for Legal Knowledge
and Forensic Eloquence. On this occasion du Ponceau referred to fledgling and unsuccessful efforts to persuade the
University of Pennsylvania to establish a law school, noted the formation of law schools elsewhere, and strongly
urged that a national law school be created in Philadelphia®. The parent society soon came to an end (for essential-
ly procedural reasons), but the Law Academy lived on well into the twentieth century (initially as an informal asso-
ciation, but incorporated by act of the legislature framed 14 April 1835).

Mooting was one activity of the Academy, the students being organized into teams and judged by legal profes-
sionals who actually produced a written opinion in judgment of the arguments presented®. Students also wrote dis-
sertations on legal subjects, several of which the Law Academy deemed worthy of publication. One, by a student
twenty years of age, achieved the approbation of John Marshall and James Kent and became a standard work on
equity”. Over the years the Law Academy published a number of works, including a seminal work by du Ponceau
himself on jurisdiction®. At some later stage the Law Academy established the Peter Stephen du Ponceau Prize for
an essay upon a subject, either legal or connected with the law, selected and proposed to the Law Academy by its
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Faculty for worthy works submitted anonymously. This «Duponceau Medal» was awarded to the best essay as the
medal highest in value; the medal next highest in value was the Laussat Medal®.

In 1834 du Ponceau published another substantial monograph under the auspices of the Law Academy, this enti-
tled A Brief View of the Constitution of the United States. It enjoyed considerable success and was widely cited and
translated into French®. His interests of matters of jurisdiction and evidence led him to seek legislative change when
he deemed this to be desirable. On 27 March 1826 he wrote to Congressman William Morris Meredith at Harrisburg;:

... [It was reported] in the National Intelligencer of last Friday that the House of Representatives on the motion
of Mr. Livingston, of Louisiana, that the Committee of the Judiciary be instructed to enquire into the expediency of
empowering the Consuls of the U. S. to take the acknowledgement or proof of Deeds & other writings, & also to
take the affidavits and Answers in Chancery. Mr. Livingston is a Member of the Judiciary Committee, and I have
no doubt that the Report will be favorable.

Seeing that Congress are taking the lead in a measure which had been one Year before our Legislature, would
it not be well, on the ground of an honorable State pride, that we should be before ... with them — the Act of Congress
can only affect lands in the District of Columbia, and affidavits &c. in the federal Courts; it can have no operation
on State laws; I therefore beg leave to bring this Subject again before you, & request that it may be attended to this
Session, if possible.

American Philosophical Society. Du Ponceau’s contributions to the study of languages, particular those of the
American Indians but also including Chinese and the Mexican heritage, were pioneering and immense, generating
a larger secondary literature on this aspect of his life than his legal career”. They seem to have begun with his mem-
bership in the American Philosophical Society (APS), where he became the secretary of and prime moving force
behind the Society’s Historical and Literary Committee founded in 1815 (having been originally suggested by du
Ponceau in 1811). This was the seventh committee of the APS*, adding the social sciences and humanities to what
heretofore had been a purely natural science organization. The Committee was charged with, inter alia, quasi-legal
interests, including the collecting of original documents, such as official and private letters, Indian treaties, ancient
records ...».

The impetus for the early expansion of the APS outstanding holdings of native American linguistic collections
was generated by du Ponceau and a Philadelphia wine merchant and bibliophile, John Vaughan (1756-1841).
During the first decade of the nineteenth century Thomas Jefferson (1743-1826) served simultaneously as the
President of the United States and President of the APS, and in those dual capacities commissioned Albert Gallatin
(1761-1849), assisted by du Ponceau, to undertake a study of Indian vocabularies. Jefferson believed there were rela-
tionships between the Indian tribes reflected in the similarities and differences of their respective languages. Du
Ponceau and Gallatin determined that there was a correlation between similarity of language and the duration of time
that had elapsed since the tribes had migrated to other regions of North America. Du Ponceau recorded his own find-
ings in a monograph on the grammatical system of Indian languages*, which on 2 May 1835 was awarded the Comte
de Volney Prize of Linguistique of the Institut de France*.

He then expanded his studies of language to encompass the Chinese system of writing with his A Dissertation
on the Nature and Character of the Chinese System of Writing, in a Letter to John Vaughan, Esq. by Peter S. Du
Ponceau, LL.D., President of the American Philosophical Society, of the Historical Society of Pennsylvania, and of
the Athenaeum of Philadelphia, Corresponding Member of the Institute of France, &c. &e. to which are subjoined,
Avocabulary of the Cochinchinese language, by Father Joseph Morrone, R. C. Missionary at Saigon, with refer-
ences to plates, containing the characters belonging to each word, and with notes, showing the degree of affinity
existing between the Chinese and Cochinchinese languages, and the use they respectively make of their common sys-
tem of writing by M. de la Palun, Late Consul of France at Richmond, in Virginia; and A Cochinchinese and Latin
dictionary, in use among the R. C. missions in Cochinchina (1838)*. The main text of the book comprises a letter
to John Vaughan, followed by appendices.

In assembling his materials on the American Indian languages he corresponded with individuals around the world.
His correspondence with William Shaler, «On the Language, Manners, and Customs of the Berbers of Africa» was
published by the APS*, as were his letters to and from John Gottlieb Ernestus Heckewelder (1743-1823), a Moravian
missionary in Ohio working with Indian tribes there*.

Contemporary scholars in retrospect believe du Ponceau «can rightly be hailed as * the father of American philol-
ogy’» and his Mémoire «a pioneer work in language typology»*.

A passing enthusiasm was the silk industry, to which he devoted three years of his life and four thousand dol-
lars in order to introduce the production and manufacture of silk into the United States. An Act of Congress was
required, and an appropriate bill submitted but not enacted. In the end he abandoned the project, «defeated in my
patriotic design», but wrote two works on the subject in 1831 and, recounting his experiences, in 1837.
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In all du Ponceau was a member of forty-two learned societies, of which nineteen were abroad, including the
three above-mentioned. The University of Pennsylvania conferred the degree of M.A. (Hon.) on him on 21 March
1782 at a ceremony attended by General George Washington, Baron von Steuben, and members of Congress, among
others. Harvard University conferred the degree of LL.D.(Hon.) in 1820. He later became a trustee of the University
of Pennsylvania. He was elected to the American Academy of Arts and Sciences and, in 1791, to the American
Philosophical Society; served as Provost of the Law Academy of Philadelphia (1821-1844), president of the American
Philosophical Society (1827-1844), president of the Historical Society of Pennsylvania (1837-1844), president of
the Athenaeum of Philadelphia (est. 1814; 1844), and on 20 April 1827 a Corresponding Member of the Institut de
France.

Among his other works were English Phonology; or an Essay towards an analysis and description of the com-
ponent sounds of the English language (1817)*; A Discourse on the Early History of Pennsylvania (1821); Eulogium
in Commemoration of the Honourable William Tilghman, LL.D. (1827); An Historical Review of the Rise, Progress,
Present State and Prospects of the Silk Culture (1831); An Historical Discourse Delivered Before the Society for the
Commemoration of the Landing of William Penn (1832); A Discourse on the Necessity and Means of Making our
National Literature Independent of that of Great Britain (1834); and The History of the Silk Bill, in a Letter to D.
B. Warden (1837).

A number of his legal writings which appeared as part of other works are among his most important. There is
a certain poetic irony that his translation of passages from Huber should become available to the legal profession
thanks to the United States Supreme Court, who in an otherwise brief opinion appended the extract that «was trans-
lated for, and read in, this cause»¥. His first major published contribution, entitled «A Summary View of the Law
of France Concerning Bankruptcy», was inserted as an appendix to Thomas Cooper’s treatise comparing American
and English bankruptcy law*. Nadelmann describes the Cooper/du Ponceau work as «the first comparative law book
ever produced in the United States and also the first scholarly presentation in English of the bankruptcy law of
France»*. He also contributed notes to the American edition of Butler's Horae Juridicae Subsecivae™. Following
the Bynkershoek quickly were du Ponceau’s translations of the French Commercial Code of 1808 and then the French
Criminal Code™. For the Edinburgh Encyclopedia (American edition) he contributed the articles on «Allegiance»
and «American Law»*. When Kent's Commentaries on American Law appeared, he published a review of volume
one”.

His translations of works on language and travel include: T. Campanius Holm, A Short Description of the
Province of New Sweden. Now Called by the English Pennsylvania, in America, translated from the Swedish by P.
S. du Ponceau (1834); John Eliot, A Grammar of the Massachusetts Indian Language. A New Edition with Notes
and Observations by Peter S. Du Ponceau and an Introduction and Supplementary Observations by John Pickering
(1822); John Heckewelder, Histoire, moeurs et coutumes des nations indiennes qui habitaient autrefois la
Pennsylvanie et les états voisins, transl. from the English by Chevalier du Ponceau (1822); D. Zeisberger, A Grammar
of the Language of the Lenni Lenape or Delaware Indians, transl. from the German manuscript by Peter S. Du
Ponceau (1830).

His work as a translator, however, goes far beyond the fields of law and linguistics. Many papers submitted to
the APS for possible publication were in foreign languages and required to be translated either for publication or
for review by the publications committee. The records of the APS disclose, for example, that he translated the ther-
mometrical observations of Peter Legaux; Pierre Samuel Du Pont’s theory of winds; the last three volumes of
Hollandsche Maatschappij der Wetenschappen te Haarlem; Italian medical works; a Spanish paper on the analogy
of Spanish and English; among others.

On 21 May 1788 he married Anne Perry (1768-1792), of Massachusetts, the eldest daughter among eleven chil-
dren of the Presbyterian pastor, Rev. Joseph Perry™. After the death of her parents, she moved to Philadelphia,
where she met du Ponceau. There were three children: two sons who died in early infancy and a daughter, Louisa
Frances (1790-1825). Anne died shortly after the birth of their third child. On 12 September 1794 du Ponceau mar-
ried Anne Latouche (1759-1817), of New York; there were no issue of this marriage.

His nearsightedness was legendary, and accompanied by and doubtless contributed to an habitual preoccupation
which could amount to complete absent-mindedness: «He walked always in deep thought, and must needs be
addressed or arrested to recognize a passing acquaintance»®. He also was intensely American to a degree that goes
far beyond the normal understanding of patriotism. Although he preserved a «tender attachment» for France, his coun-
try of origin, he took to the United States immediately upon arrival with a passion that intensified over the years.
«My American Character», he wrote, «I prize above all things». Although raised in the milieu of Catholicism, he
formed an early attachment to the principles of the Reformation, notwithstanding having become «monsieur 1’ abbé».
In Philadelphia he worshipped for more than half a century at the local Presbyterian Church.
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Personal Library

There are few, if any, better indicators of the breadth and depth of intellectual interests than a personal library.
Du Ponceau was a serious book collector in his own home and through acquisitions made by the Library of the
American Philosophical Society under his guidance”. He presented hundreds of volumes to the APS over the years,
including manuscripts of unpublished translations, and by bequest. Although apparently du Ponceau did not have
his own bookplate, some of his books bear what appears to be a stenciled ex libris «P.S.DUPONCEAU.»; the APS
described this as a «book stamp» in its Association File. Only a few volumes are recorded with this mark of own-
ership. Gifts to the APS commonly bore his manuscript ex-libris in his own hand and from time to time a donative
inscription’™.

Upon his death there passed to the APS by bequest 353 volumes and uncounted pamphlets, the great majority
comprising grammars, dictionaries, histories, encyclopedias, and journals”. It was a collection of staggering quali-
ty, probably unsurpassed anywhere in the world at the time. Legal materials figured in the gifts he made from 1816
to 1840, and less so in his bequest. Among important titles with respect to the law of nations were: a collection of
Spanish treaties®; Rayneval’s treatise on the freedom of the seas®; Madison’s anonymous tract on neutral rights®;
Selden’s classic on the closed sea®”; von Steuben’s disciplinary regulations for the American armies®; and Zouche’s
early work of the seventeenth century®.

The quality of his library may be measured by the auction catalog published for the public sale of his books
on 16 October 1844*. Comprising 66 pages in all, the first half of which are devoted solely to law books, this was
a substantial dispersal of a private library by any standard. The importance of the collection for public and private
international law may be measured by the presence of, inter alia, the following titles: A View of the Admiralty
Jurisdiction (London, 1685); N. Atcheson, Report of a Case Recent Arqued and Determined in the Court of King’s
Bench on the Validity of a Sentence of Condemnation by an Enemy’s Consul in a Neutral Port &c. (London, 1800);
D. A. Azuni, Principes de Systéme Universel de Droit Maritime de I’Europe (Paris, 1802); A. Browne, A
Compendious View of the Civil Law and of the Law of the Admiralty (London, 1802); G G Burlamaqui, Natural
and Political Law (Nugent transl.; Dublin, 1791); J. G Blsch, Uber die durch den jetzigen Krieg veranlasste
Zerrltting des Seehandels (Hamburg, 1793); C. van Bynkershoek, Opera omnia (1761); J. Chitty, Law of Nations
(Boston, 1812); Code des Prises (Paris, 1784); Code Nouveau de Prises (Paris, 1799); Code des Prises Maritimes,
et des Armemens en course (Paris, 1797); Collection de Decisions du Conseil des Prises de la Republique Francaise
sous le Consulat de Napoleon Bonaparte (Paris, 1800-04); G. E. Martens, Cours diplomatique (Berlin, 1801); L. B.
de Wolff, Institutions de droit de la nature et des gens (Leiden, 1772); F. N. Dufriche-Foulaines, Code des Prises
et du Commerce de Terre et de Mer (Paris, 1804); Galiani, Recht der Neutralitat, transl. from the Italian (Leipzig,
1790); Hugo Grotius, De Jure Belli ac Pacis (1773) and the French edition of 1724; Hubner, De la Saisie des
Batimens neuters (Paris, 1759); M. Koch, Abrégé de I’Histoire des Traités de Paix entre les Puissances de I"Europe
depuis la paix de Westphalie (Basle, 1796); Lampredi, Uber den Handel Neutraler Vélker in Kriegszeiten (Leipzig,
1792); Samuel Livermore, Dissertations on the Contrariety of the Positive Laws of Different States and Nations;
De Jure Maritimo et Navali, or a Treatise of Affairs Maritime and of Commerce (London, 1707); J. Marquardus, De
Jure Mercatorium et Commerciorum (1662); G F. Martens, Essai concernant Les Armateurs, les Prises, et surtout
les Reprises (Gottingen, 1795); De Steck, Essais sur divers sujets relative @ la Navigation et au Commerce pendant
la Guerre; G F. Martens, Summary of the Law of Nations (Philadelphia, 1795); Ordonnance de la Marine du Mois
d’Aoust, 1681 (Paris, 1714) and numerous others of France; S. Pufendorf, Law of Nature and Nations (London,
1729); Chr. Robinson, Collectanea Maritima (London, 1801); Roccus” Manual of Maritime Law (Philadelphia,
1809); T. Rutherforth, Institutes of Natural Law (1779); J. Savary, Le parfait Negociant (Paris, 1777); J. F. W.
Schlegel, Neutral Rights (Philadelphia, 1801); Sea Laws, A Complete Body of, and a General Treatise on the
Domination of the Sea (3d ed.; London); Stypman, Kunke, and Loccenius, Jus Maritimum (Halase, 1740); A. Verwer,
See-Rechten, Nederlants (Amsterdam, 1764); Robert Ward, Law of Nations in Europe (London, 1795); D. B. Warden,
On the Origin, Nature, Progress, and Influence of Consular Establishments (Paris, 1813); H. Wheaton, A Digest of
the Law of Maritime Captures and Prizes (New York, 1821); Wheaton, Enquiry into the Validity of the British
Claim to a Right of Visitation and Search of American Vessels Suspected of Being Engaged in the Slave Trade
(Philadelphia, 1842); Wicqueforth, L’ Ambassadeur et ses Functions (1724); and R. Zouche, The Jurisdiction of the
Admiralty of England (London, 1663).

He had two sets of Blackstone’s Commentaries (Philadelphia, 1774; and Philadelphia 1825). Catherine II's cel-
ebrated Nakaz was present in a French translation published at Amsterdam in 1775. The Consolato del Mare,
excerpts of which he translated, was present in French (1808), Italian and Dutch (1794) versions. Vattel was repre-
sented by the first edition (London, 1758) and a Dublin edition (1792); a massive collection of law reports from
around the world, including Coke (London, 1776) in seven volumes. Six single-spaced pages were devoted in the
auction catalog alone to reports.
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For all of its strength in international law, however, the collection was even stronger in comparative law and
must have had few, if any, rivals in the United States at the time. Du Ponceau purchased widely and wisely, scour-
ing continental and English book dealers for desired titles and using, sometimes imploring, friends and colleagues
to seek titles which he required. No less impressive is the non-legal component, rich in choice editions of belles-
lettres in many languages, history, biography, travels, classics, philosophy, and a modicum of theology. Measured
by the quality of his library alone, du Ponceau deserves to be number among the leading American intellectuals of
his generation.

The Translation

Du Ponceau relates in the Preface to Bynkershoek his approach to the translation and the various emendations
and excisions he made to the text. They require no repetition here. He does say, however, that he had commenced
the translation several years earlier for his own private use. Although the manuscript of his labors is not known to
have survived, he did apparently enjoy the arduous, demanding, and challenging task of translating. In a Note
accompanying another as yet unpublished translation whose manuscript was presented to the American Philosophical
Society on 17 July 1840 Du Ponceau wrote in his own hand: «Translating is one of my methods of Studying. It may
serve those who do not understand the original»®.

Du Ponceau does not indicate what edition of Bynkershoek he used for the translation. When his Library was
sold at auction in Philadelphia on 16 October 1844, two lots were devoted to Bynkershoek. One was a copy of the
present translation; the other was the 1761 edition of Bynkershoek’s works which contained the present volume and
would have been the version available to du Ponceau. He did not present any version of Bynkershoek to the American
Philosophical Library except his own translation, and that Library does not hold any other edition of Bynkershoek
that could be a candidate for having served as the source of duPonceau’s translation. Circumstantial evidence there-
fore points to the 1761 edition having served as the source.

The translation was well regarded by contemporaries. There is circumstantial evidence that James Madison
may have seen an early version of du Ponceau’s translation of Bynkershoek long before publication was being con-
sidered. Madison was in frequent touch with du Ponceau when preparing his celebrated An Examination of the
Conduct of the British Doctrine, Which Subjects to Capture a Legal Trade, Not Open in Time of Peace (1806).
Bynkershoek is relied upon extensively by Madison, whom «treats the subject of belligerent and neutral relations
with more attention, and explains his ideas with more precision, than any of his predecessors»*. Du Ponceau helped
Madison with a passage from Bynkershoek, and when his translation was published sent a copy at once to Madison
with an accompanying note:

I had the honor of mentioning to you when you was last in this City in 1805 that I had made, for my private
use, a Translation of the first Book of Bynkershoek’s Quaestiones Juris Public. I have since been induced to pub-
lish it & beg leave to present you with the first copy of it that has issued from the press. It is an homage due to the
Statesman who has best understood and appreciated the merits of my author, & who has given to the world the most
correct character of his writings®.

A copy sent to the President of the United States, James Madison, in December 1810 prompted the following
response:

I am glad to find that in the midst of your professional occupations, you have completed a work which was so
much wanted, and which required that accurate knowledge of both languages which you possess. The addition of
your notes will contribute to recommend both the subject & the Author of that valuable Treatise, to the attention
both of our Statesmen & Students™.

His friend and former employer, Robert R. Livingston, wrote upon receiving the book that «you appear to me
to have done the amplest justice to your author, and rendered it much more interesting by your notes, as well as elu-
cidated some passages which appeared obscure or contradictory in the original»"".

William Pinkney (1765-1822), colleague and sometime adversary, wrote to du Ponceau on 3 July 1815 from
Baltimore:

In a Case in the Supreme Court of the United States (The Nereid) it is a Question whether the Prize Code of
Spain does at this Time contain the Rule laid down by its old Ordinance, that the Goods of a Friend found on board
the Ship of an Enemy shall be confiscated as Prize of War. Proof of the old Ordinance is found in Azuni and else-
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where; but full Satisfaction as to the present State of the Spanish Law on that Stead can perhaps only be obtained
from the translation of D’ Abreu by M. Bonnemant in 18027

I suppose it probable (from what I see on p. 130 of your Translation of a portion of Bynkershoek — for which
we are all much indebted to you — that you are in possession of Bonnemants Work — and if so you would perhaps
do me the Favour (instead of Sending me the Book) to cause an Extract to be forwarded to me at Washington of the
passage which touches the matter). — It must necessarily be short — at least a very short Extract will be sufficient to
show M. Bonnemant’s opinion (if he entertained it) that the Old Ordinance was in force when he wrote. — I incline
to think that you have given an Opinion in the Case of the Nereid against that which I am bound to maintain; but
if this should be so I venture to believe that my Request is not out of Rule. — I have the Honour to be — with sin-
cere Respect Your most obedient Servant™.

Joseph Story pleaded du Ponceau to continue his translation contributions: «why will not Mr. Duponceau
increase the public gratitude by translating the works of other learned foreigners, and by a critical account of the
writings of those civilians who are best entitled to the attention and study of American lawyers?»™

Du Ponceau added notes and commentary to the translation that also influenced the state of the law as it exist-
ed when this American translation appeared:

In his translation of Bynkershoek, he first suggested the application of the distinction between an absolute
and a qualified neutrality, to the case of the United States and France; considering our neutrality not to be absolute,
but qualified by the treaty with France, in 1778. His remarks (in the same work) on the doctrine of the jus postli-
minii, present some new and important views, which, if we rightly recollect, have been adopted by Mr. Wheaton,
in his valuable work on International Law. We believe, too, that Mr. Du Ponceau was the first to announce the opin-
ion, in the same work, that piracy might be committed on land as well as at sea; which principle was afterwards
incorporated into the act of Congress on that subject”.

The Publisher

If not unique, then Du Ponceau’s translation of Bynkershoek must be unusual among works on international law
for having appeared first in a journal for circulation in book format to all subscribers with extra copies offered for
sale to the general public. So Du Ponceau relates in his Preface:

It is, according to its first destination, published in and for the American Law Journal and will be deliv-
ered to its subscribers as the third number of the third volume of that publication; but a sufficient number of copies
will also be struck off for such as may wish to possess it as a separate work’™.

The publisher of the American Law Journal, John Elihu Hall (1783-1829), originally, according to du
Ponceau, expressed a wish to publish the translation as a part of this periodical. As du Ponceau relates, «the manu-
script was accordingly handed over to the printers of the Journal ...»””. This was the «first law review ever to appear
in the United States»”. Hall would have appreciated the quality and importance of du Ponceau's translation, for he
himself produced major legal translations, among them: B. M. Emérigon, An Essay on Maritime Loans, with Notes,
to which is added an Appendix (1811); «Commentaries of the Ordonnance de la Marine», Journal of Jurisprudence,
I (1821), 176, 123; and substantial extracts from Justinian’s Digest and Code.

His credo was well-stated in an advertisement for his American Law Journal:

However the annals of our domestic jurisprudence might fail in the contribution of materials, we should be
at no loss. The legal lore of former ages and foreign nations is an abundant treasury, to which the scientific lawyer
can always resort for those abstract principles of right which are applicable at all times and in all places™.

Hall was born in Philadelphia, the eldest of ten children. He attended Princeton without completing a
degree, returned to Philadelphia in 1804 and studied law with Joseph Hopkinson (1770-1842). He was admitted to
the Bar in 1805. Six volumes of his American Law Journal appeared between 1808 and 1817, specializing in the
publication of new decisions and statutes that were not readily available and the texts of foreign legal materials, usu-
ally of a commercial or maritime nature. Hall hoped to attract a general readership, not only legal professionals, and
encouraged law reform in the direction of the harmonization of State and federal laws and the emergence of a more
systematic national jurisprudence. He joined the American Philosophical Society in 1814. Between 1816 and 1827
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he also edited the Port Folio, which his brother had purchased. Besides his translations enumerated above and a con-
siderable number of literary works, Hall wrote The Practice and [urisdiction of the Court of Admiralty (1809);
Tracts on Constitutional Law, Containing Mr. Livingston's Answer to Mr. Jefferson (1813); and Office and Authority
of a Justice of the Peace in the State of Maryland, to Which Is Added a Variety of Precedents in Conveyancing
(1815)*. From 1813 he briefly held a professorship in the University of Maryland.

Du Ponceau contributed the introductory preface to the relaunched Journal of Jurisprudence with the hope
that Hall would continue his good work of publishing translations of foreign legal materials. Du Ponceau’s vision
was expressed with his customary eloquence:

In the preceding volumes we were presented with several translations of valuable foreign works of jurispru-
dence, the originals of which are difficult to be procured. Among these we observe Bynkershoek’s celebrated trea-
tise on the Law of War, a collection of the titles of the Justinian code, which relate to the maritime law, and the ancient
and venerable Consolato Del Mare, which Mr. Hall has only published in part, but of which he promises to give us
soon the remainder, having completed the whole of the translation of that excellent work. We understand that the
same plan is to be pursued in the future numbers of the Journal, by means of which, we shall successively become
possessed of several interesting legal works which are either out of print, or otherwise not easily obtained in this
country. Selected extracts will also be given out of heavy volumes which contain but little that is interesting to the
profession, but which little is of value. Thus it has long been a disideratum among lawyers to see a separate publi-
cation, out of the two huge volumes of sir Leoline Jenkins, of such much of the works of that great judge as relates
to admiralty and prize law. This we understand is to be done through the channel of the Law Journal®.

William Fry and J oseph Kammerer, Printers of the Bynkershoek and the American Law Review, were spe-
cialist publishers in Philadelphia of newspapers or periodicals®. They rarely, if ever, ventured into the publication
of books on their own. Records of the period show them located in Philadelphia at 15 North Seventh Street during
1807 and 1808, next door at No. 13 in 1809, and at Prune near Debtors Apartment from 1810 to 1812%.

The «Publishers» of Bynkershoek were bookseller-publishers led by William P. Farrand in Philadelphia in
collaboration with Charles Nicholas and co-venturers in Boston, Baltimore, Albany, New York, Portland, Maine, and
Middlebury, Vermont. This would be characterized in printing history as a «publishing combination» — a «method
of financing and producing books that fit specifically the wholesale approach to publishing or the extension of pub-
lishing to a national market»*. Partners in the combination obtained their books a cost or at a price lower than offered
to other members of the trade. Literary fairs, commenced in 1802, operated as gatherings where publishers could
network and personally meet co-venturers with whom they had corresponded by post. In the instance of Bynkershoek,
the co-venturers covered the area thoroughly from Baltimore northwards to Maine and left the New York City and
Washington D.C., as well as the southern markets, to presumably any of the venturers prepared to serve them by
exchange, commission, or consignment (all methods of distribution widely used at the time by booksellers and pub-
lishers).

Farrand and Nicholas, «law booksellers and publishers», were located literally around the corner from du
Ponceau’'s home, with a shop in October 1810 at the corner of Chestnut and Sixth Streets and during 1811-1812 at
the northwest corner of Sixth and Chestnut, second door on Sixth Street®.

The appearance of Bynkershoek occurred in autumn 1810, commencing with the October/November issue
of American Law Journal. Farrand and Nicholas, in the District of Pennsylvania, deposited with the Clerk the title
of Bynkershoek on 8 October 1810; matters will have moved quickly, for Du Ponceau’s Preface is dated October
1810. The book was being advertised in Baltimore by 25 November 1810 at the retail price of $2.50 by Philip H.
Nicklin & Co., «opposite Gadsby’s» as «Published This Day»"".

Du Ponceau in the meantime was distributing copies to friends and colleagues. A copy held by the Harvard
Law School inscribed from the «Editor to Thomas Cooper» (1759-1840) and dated 22 November 1819 bears the
bookplates of three subsequent owners: William Bell, Samuel P. Bell, and Samuel Seabury. The copy held by the
American Philosophical Society, of which Du Ponceau later became the President, was presented by the author on
7 December 1810. Of an autumn appearance we can therefore be certain.

! Preface, p. vii. Du Ponceau refers to Richard Lee, A Treatise  * This account of Bynkershoek is based collectively on the fol-
of Captures in War (London, Printed for W. Sandby, 1759).  lowing: J. S. de Louter (1847-1932), «Introduction», in C. van
viii, 264 p.; a second edition appeared in London, Printed for ~ Bynkershoek, On Questions of Public Law. Two Books of
W. Clarke & Sons, 1803, with enlargements. In Du Ponceau’s ~ which the First is On War the Second on Miscellaneous
view, the Lee version was «incorrect and incomplete». Subjects (1930), pp. ix-xlvi; A. Nussbaum, A Concise History



of the Law of Nations (1947), pp. 142-148; C. Phillipson,
«Cornelius van Bynkershoek», in J. MacDonell and E. Manson
(eds.), Great Jurists of the World (1914), pp. 390-416 (with
portrait), having first appeared in the Journal of the Society of
Comparative Legislation, IX (1908), 27-49; Bynkershoek’s
place in the history of international law has been reassessed, but
without biographical data of consequence, in K. Akashi,
Cornelius van Bynkershoek: His Role in the History of
International Law (1998). By common consent the leading
account of Bynkershoek'’s life is Oncko Wichen Star Numan (b.
1840), Cornelis van Bynkershoek, zijn leven en zijne
geschriften (Leiden, J. Hazenberg, 1869), which deserves an
English translation. For Bynkershoek’s writings, see L. G.
Arias, «Cornelio van Bynkershoek, su vida y sus obras»,
Boletin de la Universidad de Santiago de Compostela, nos. 49-
50 (1947). De Louter offers a superb précis of this book in his
Introduction, cited above. Also see: «Bynkershoek, Cornelis
van», in D. M. Walker, The Oxford Companion to Law (1980),
pp. 163-164.

° Bynkershoek, De dominio maris dissertatio (Hague
Batavorum, apud Joannem Verbessel, 1703). There is a copy at
the Harvard Law School Library which bears this date. Many
authorities (Du Ponceau, Henry Wheaton, Phillipson, J. B.
Scott, and others) give the date of this work as 1702, but no
example has been discovered of this date. Akashi and Numan
both concur with the 1703 date. See Akashi, note 2 above, pp.
7-8, who viewed the copy at the Royal Dutch Library in The
Hague. The confusion may originate in the Dedicatory letter
that appears in the work, the letter being dated 20 September
1702.

* After the death of his first wife, Bynkershoek married
Gererdina Cloot, a widow with one son; her marriage to
Bynkershoek was childless.

® A second edition appeared in 1744, the year following his
death.

¢ All three of Bynkershoek’s works were freshly translated for
the Carnegie Endowment «Classics of International Law»
series, reprinted several times and also available in digital for-
mat.

7 For example, Observationes Tumultuariae, ed. E. M. Meyers,
A. S. de Blécourt, et al. (Haarlem, 1926-62), continued by
Willem Pauw (1712-1787) as Observationes tumultuariae
novae, containing decisions of the Hooge Raad 1743-87 (1964-
67).

® Phillipson, note 2 above, p. 404. Akashi likewise was
impressed by the «practicality» that permeates Bynkershoek’s
works, accepts that Bynkershoek was a «realist> who demon-
strates modern legal thinking, was not a «pure positivist»; his
real contribution to the law of nations was «his practical
approach in resolving the questions of jus gentium, rather than
his cosmetic positivist tendency». Akashi, note 2 above, pp.
178-179.

’ Du Ponceau deserves a thorough biography that gives full due
to his achievements as a jurist and a specialist in languages. For
this study I have consulted printed sources: «Duponceau, Peter
S., LL.D.», in J. L. Blake (ed.), A Biographical Dictionary:
Comprising a Summary Account of the Lives of the Most
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Distinguished Persons of All Ages, Nations, and Professions:
Including More than Two Thousand Articles of American
Biography (1856), p. 391; «Duponceau, Peter Stephen», in J.
G. Wilson and J. Fiske (eds.), Appletons” Encyclopedia of
American Biography (1888), II, p. 263; «Duponceau, Peter
Stephen», in The Biographical Encyclopedia of Pennsylvania of
the Nineteenth Century (1874), p. 194; G W. Gawalt, «Du
Ponceau, Pierre Etienne», in J. A. Garraty and M. C. Carnes,
American National Biography (1999), VII, pp. 112-113; .
Mooney, «Peter Stephen Duponceau», The Catholic
Encyclopedia, V (1909), p. 205; K. H. Nadelmann, «Peter
Stephen du Ponceau», Pennsylvania Bar Association Quarterly,
XXIV (April 1953), pp. 248-256; John Pickering, «Peter S. Du
Poneacu, LL.D.», Journal of the American Oriental Society, I,
no. 2 (1844), p. 167; “Ponceau, Pierre Etienne du”, in M. le
Hoefer (ed.), Nouvelle Biographie générale depuis les temps
les plus reculés jusqu’ a nos jours (1862), XL, cols. 733-735; W.
A. Tieck, «In Search of Peter Stephen Du Ponceau»,
Pennsylvania Magazine of History and Biography, LXXXIX
(1965), pp. 52-78; R. F. Weigley (ed.), Philadelphia: A 300-
Year History (1982); T. I. Wharton, «Peter S. Duponceau», in
H. Simpson, The Lives of Eminent Philadelphians, Now
Deceased Collected from Original and Authentic Sources
(1859), pp. 329-333; James L. Whitehead (ed.),
«Autobiography of Peter Stephen Du Ponceau», Pennsylvania
Magazine of History and Biography, LXIII (1939), 189-227,
311-343, 432-461; (1940), LXIV, pp. 97-120; 243-269. Among
manuscript sources, see the relevant holdings of the American
Philosophical Society and of the Historical Society of
Philadelphia, both of which enjoyed Du Ponceau's services as
President at some point. Also see W. E. Butler, Peter Stephen
du Ponceau: Legal Bibliophile (2010).

1 Recounted in R. Dunglison, «Biographical Sketch of Peter S.
Du Ponceau», American Law Magazine, no. 9 (April 1845),
pp- 1-33.

" See P. S. du Ponceau, «Autobiography», ed. J. L. Whitehead,
note 9 above, LXIV, pp. 99-100, 102, 110.

2 Ibid., LXIII, pp. 443-444. This episode may help date the
manuscript «Sea Terms» which du Ponceau later presented to
the APS. There are Cyrillic jottings, mostly the word «Louis»
in Russian, rendered as «Ludwig» transcribed. No Russian
materials dating from du Ponceau’s Paris period were includ-
ed in his bequest of books to the APS. Pickering records that
«in early life he had studied the Russian, which at that period
was a terra incognita to scholars in general; and on his arrival
in this country he kept his journal in the French language, writ-
ten in the Russian character». Pickering, note 9 above, p. 168.
In his will he left to the APS his Russian grammar and diction-
ary: Johann von Heym (1758-1821), Dictionnaire portative ...
francois-russe-allemand (Riga, Hartmann, 1805); Russische
sprachlehre (new ed., enl.; Riga, Hartmann, 1804).

* Du Ponceau relates the examinations with relish in his auto-
biography. See Whitehead, note 9 above.

* See F. Kapp, Life of Friedrich William von Steuben (2d ed.;
1858), pp. 192-199.

> Of this period there survives a little journal and notebook
containing a variety of incidental materials, including scrib
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blings, some poetry, small maps, and an account of the jour-
ney from Portsmouth to Yorktown. Although the text is
mostly in French, du Ponceau often has recourse to Russian,
suggesting that he was resorting to code and also was study-
ing some Russian on his own. This item is held by the
Historical Society of Delaware. He did own a copy of John
Locke (1760) in Russian, which he later gave to the APS; his
notebook on «Sea Terms» also contained some Russian
words.

' In due course du Ponceau received a revolutionary war
pension as a captain of infantry of the line until his death.

7 Among his tasks of international legal interest was to trans-
late, see through press, and arrange the distribution of von
Steuben’s Regulations for the Order and Discipline of the
Troops of the United States (Philadelphia, 1779). A draft
entitled «L"Exercise des Troupes» survives in the New York
Historical Society. This, the first manual of discipline for the
United States Army, was reprinted numerous times and
amended from time to time. For his labors on the manual du
Ponceau was rewarded by Congress with the sum of $400 in
addition to his pay.

'® Note 10 above, p. 16.

" The house was diagonally opposite the State House. Du
Ponceau purchased the house at a sherift’s sale, also acquir-
ing at the same time the adjoining property to the rear along
Sixth Street, described as a three-story brick tenement where
Livingston had accommodated the foreign affairs office.
Between the mansion and the tenement was a small low cot-
tage that du Ponceau used as his law office. Du Ponceau
later rented out space to a bookseller who proved to be delin-
quent in his rent. See Tieck, note 9 above, pp. 59-60.

* Note 10 above., p. 17.

* There is some evidence to suggest that he may have formed
a partnership with Maurice Desdevens. In September 1816
du Ponceau presented a book to the American Philosophical
Society which bore the inscription: «The Partenership of
Peter Stephen Duponceau and Maurice Desdevens 8th
September 1785». The book was Case of Peter du Calvet,
esq. of Montreal in the Province of Quebeck, containing
(amongst other things worth notice) an account of the long
and severe imprisonment he suffered in the said Province by
the order of General Haldimand, the present governeur of
the same, without the least offence, or other lawful cause
whatever ... (London, 1784).

* See, among others, 1 Dallas 366 (C.P. Phila. 1788), 1
Dallas 436, 449 (Sup. Ct. Pa. 1789); 2 Dallas 111, 144, 234,
270 (Sup. Ct. Pa. 1792-97); 3 Dallas 6, 121, 133, 285, 297,
302, 321, 336, 384 (U.S. 1794-98); 4 Cranch 209, 241 (U.S.
1808). Du Ponceau is mentioned in passing in Warren, The
Supreme Court in United States History (rev. ed.; 1937), I,
pp- 55, 106, 114, 116, 133, 150, 318, 320. Du Ponceau
describes himself on the title page of our work as
«Counsellor at Law in the Supreme Court of the United
States of America».

» W. W. Story, Life and Letters of Joseph Story (1851), I, pp.
162-163. Joseph Story wrote to du Ponceau on 30 January
1841: «To you and to Chancellor Kent I mainly owe what-

ever attainments I have made in foreign jurisprudence and
the civil law». Cited in R. H. Heindel, «Some Letters of Peter
Stephen Du Ponceau», Pennsylvania History (1936), p. 199.
* His Letterbooks are held at the Historical Society of
Philadelphia, this data being drawn from J. D. Henderson,
«" A Blaze of Reputation and the Echo of a Name”: The Legal
Career of Peter Stephen du Ponceau in Post-Revolutionary
Philadelphia» (unpublished M. A. Thesis, Florida State
University, 2004), p. 27.

» See Pickering, note 9 above, p. 164.

* See H. H. Brackenridge, Law Miscellanies (1814; reprint
1972), p. 417.

” See G Sharswood, The Origin, History, and Objects of the
Law Academy of Philadelphia: An Address Delivered Before
the Academy, March 13, 1883 (1883); W. MacLean, Jr., The
Law Academy and the Growth of Legal Education in
Philadelphia (1900); For du Ponceau’s own recollections of
its founding, see . S. du Ponceau, Address Delivered Before
the Law Academy of Philadelphia on the Opening of the
Session 1831-2 (1831).

» MacLean and Sharswood quote sources who can document
the existence of law societies during the period 1785 to 1811.
Du Ponceau himself said he had «heard no more of Law
Societies in this city, although some might have existed with-
out my knowing it». Du Ponceau, note 27 above, p. 6.

* The theme of a «national law school» comes up with some
frequency at this period, also being encouraged during the
1820s by John Reed, who founded the Dickinson School of
Law in Carlisle, Pennsylvania in 1833, now part of
Pennsylvania State University. A close reading of du
Ponceau’s address suggests that he believed a national law
school was being created by the opening of the Law
Academy.

* The Opinion Book, entitled «Opinions Delivered Before
the Law Academy of Philadelphia by the Provost and Vice
Provost», covering the years 1820 to 1822 and signed by du
Ponceau is preserved in the Manuscript Division of the
American Philosophical Society, having been presented in
1862 by Robley Dunglison. 340.7 L41.

' A. Laussat, Essay on Equity in Pennsylvania (1826).

*P. S. duPonceau, Dissertation on the Nature and Extent of
the Jurisdiction of the Courts of the United States (1824); this
volume appends du Ponceau’s opening Address to the Law
Academy delivered in 1821. Cited in Seminole Tribe v. Fla.,
517 U.S. 44 (U.S. 1996); Planters’ Bank v. Neely, 8 Miss. 80
(Miss. 1843). Also cited in J. Kent, Commentaries on
American Law (1826), I, p. 322. The book was reviewed in
North American Review, XXI (1825), 104 (C. S. Davies);
Thémis ou Bibliotheque du Jurisconsulte, VII (1825), 420
(Daligny).

* See Article XII, Charter, Constitution and By-Laws of The
Law Academy of Philadelphia (1867), p. 23. The Prize for
1904 was awarded to George J. Edwards, Jr., of the
Philadelphia Bar, for his work The Grand Jury: An Essay
(1906; reprinted in the Gryphon Legal Classics Library,
2003).



* See, for example, Welch v. Texas Dep't of Highways &
Public Transp., 483 U.S. 468 (U.S. 1987).

% Du Ponceau, Exposé sommaire de la Constitution des Etats-
Unis, transl. by d Homergue (1837). An abridged version print-
ed in New York for distribution in Cuba and Puerto Rico
appeared posthumously: Breve Resena de la Constitucion de
los Estados Unidos (1848).

% Letter in the Manuscript Archive, American Philosophical
Society.

¥ See R. E. Goodman and P. Swiggers, The American
Philosophical Society and the Study of Language in the Early
Nineteenth Century (1993); M. D. Smith, «Peter Stephen Du
Ponceau and His Study of Languages: A Historical Account»,
Proceedings of the American Philosophical Society, CXXVII
(June 1983), pp. 143-179; P. Swiggers, «Americanist
Linguistics and the Origin of Linguistic Typology: Peter
Stephen Du Ponceau’s ‘Comparative Science of Language’»,
Proceedings of the American Philosophical Society, CXLII
(March 1998), pp. 18-46.

* Du Ponceau was elected to membership on 15 July 1791,
serving on committees and acting as councilor, secretary, and
vice-president before assuming the Presidency of the Society in
1827. Prior to joining he made a spectacular gift to the Society
Library, reported on 6 March 1789, which included a Russian
language version (1760) of John Locke’s Essay on education.
* Vaughan had joined the APS on 16 January 1784 and was
appointed librarian on 18 March 1803, a post which he held
until 1841. See R. E. Goodman and P. Swiggers, «John
Vaughan (1756-1841) and the Linguistic Collection in the
Library of the American Philosophical Society», Proceedings of
the American Philosophical Society, CXXXVIII (June 1994),
pp. 251-272. Apart from an astute acquisitions policy, Vaughan
was generous to the APS with gifts of his own, itemized in
ibid., p. 253, fn. 10. The APS preserves a printed version of its
Library catalog from 1824 with interpolations of new acquisi-
tions in Vaughan’'s own hand.

“ P, S. du Ponceau, Mémoire sur le systéme grammatical des
langues de quelques nations Indiennes de I’ Amérique du Nord
(1838). A later authority said that the Volney Prize had for du
Ponceau the effect of certifying him as «one of the few great
linguists of the world». See C. Wissler, «The American Indian
and the American Philosophical Society», Proceedings of the
American Philosophical Society, LXXXVI (1943), p. 193.

“ Du Ponceau had competed for the Volney Prize in 1825, sub-
mitting an Essai de solution du probléme philologique propose
en I’année 1823 par la Commission de 1’ Institut Royal de
France chargée de la disposition du legs de M. le Comte de
Volney, but was unsuccessful. The manuscript of the submis-
sion reposes in the Manuscript Division of the APS at 410.
D921. See Swiggers, note 37 above, pp. 18-19, 43.

* The book appeared as volume 2 in the Transactions of the
Historical and Library Committee of the American
Philosophical Society; reviewed favorably in The North
American Review, XLVIII (1839), pp. 271-310 (John Pickering
(1777-1846)).

* Transactions of the American Philosophical Society, IT (n.s.;
1824).
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44 Tbid,, T (1819).

* Swiggers, note 37 above, p. 41; V. V. Belyi, «P. S. Duponceau
— the Father of American Philology», Zeitschrift flir Phonetik,
Sprachwissenschaft und Kommunikationsforschung, XXVIII
(1975), pp. 41-49.

‘ Published in Transactions of the American Philosophical
Society, I (n.s., 1817), pp. 228-264.

“ Ulrich Huber was, as noted above, Bynkershoek’s teacher.
The passages concern the conflict of laws and appear in Emory
v. Grenough, 3 U.S. 369 (1797). The particular work of Huber
is not cited, but undoubtedly was Praelectiones juris civilis
(1687). Pickering confirms that the translation was by du
Ponceau. See note 9 above, pp. 164-165. Alan Watson con-
firms that the translation is from the Praelectiones 2.1.3.5, but
credits the translation to Alexander J. Dallas, the reporter of the
United States Supreme Court. See A. Watson, Joseph Story and
the Comity of Errors: A Case Study in the Conflict of Laws
(1992), pp. 49, 51.

* T. Cooper, Bankrupt Law of American Compared with the
Bankrupt Law of England (1801); Cooper wrote the book while
serving a prison sentence for violation of the Sedition Act under
the Adams administration. Du Ponceau also added a translation
of the Ordinances of Bilbao concerned with insolvency in
Spain.

* Nadelmann, note 9 above, p. 249.

* See Charles Butler, Horae Juridicae Subsecivae (Philadelphia,
1808).

°' Both appeared as appendices in the American Review of
History and Politics (July and October 1811).

* Reprinted in Port Folio, VII (4th ser.; 1819), p. 267. Du
Ponceau also wrote for Lieber’s Encyclopedia Americana
(1829).

* American Quarterly Review, I (1827), 162.

* A manuscript ex-libris («Anne du Ponceau») appears with
his on «Sea Terms in Different Languages», a notebook appar-
ently carried by him to record the meanings of marine terms,
mostly in Italian, Portugese, and Spanish, but with some
Russian jottings and Danish. Bound in are pp. 561-570 of an
unidentified French marine conversation book. Presented by
Du Ponceau to the American Philosophical Society and held by
them in the Manuscript Division: 359.03 D92. Which «Anne»
signed is not apparent.

% Quoted in Tieck, note 9 above, pp. 74-75.

% Ibid., p. 76.

*” As secretary of the Historical and Literary Committee of the
APS, du Ponceau «provided much of the impetus for the early
growth of the Society’s Native American Indian linguistic col-
lections ... and the development of the Society «... into one of
the premier centers for the study of Native American Indian
languages». Quoted from APS finding aids for the «DuPonceau
Collection». He also sat on committees of the APS which made
decisions about bidding for books at auctions of private
libraries, among them the library of Thomas Jefferson.

% The APS maintains an «Association File» that records book-
plates, manuscript ex-libris, donative inscriptions, and the like,
together with dates when available of the presentation or acqui-
sition of the item concerned.
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* A list of the books pertaining to language and the study of
language which du Ponceau presented to the APS in the course
of a half century, but mostly by his bequest in 1844, is append-
ed to Smith, note 37 above, pp. 173-177.

% Coleccion de los tratados de pas, alianza, commercio &c.
Madrid (1796-1801). 3 v. Presented by du Ponceau on 15
November 1839.

¢ J. M. Gerard de Rayneval (1746-1812), De la liberté des
mers (Paris, 1811). 2 vols. Presented by du Ponceau on 17 July
1840, together with his manuscript translation.

¢ [James Madison, 1751-1836)], An Examination of the
Conduct of Great Britain Respecting Neutrals (Philadelpia,
1807). Presented by Bequest on 3 May 1844.

63 John Selden (1585-1654), Mare Clausum (London, 1636).
Presented by du Ponceau on 1 May 1840.

* Friedrich Wilhelm August Heinrich Ferdinand, Baron von
Steuben (1730-1794), Regulations for the Discipline of the
Troops of the United States (Philadelphia, Printed by Styner
and Cist, 1779). Presented by du Ponceau in October 1824 and
inscribed by him: «By Frederick William Baron de Steuben,
Inspector General of the American Armies. Original Ed.». The
Regulations contains passages which today we would recognize
as part of international humanitarian law. There is no specific
mention of the law of nations.

% Richard Zouche (1590-1661), Juris et judicil fecialis ... (The
Hague, 1659). Presented by du Ponceau on 1 May 1840.

% Catalogue of Valuable Law and Miscellaneous Books, from
the Library of the Late Peter S. Du Ponceau, LL.D. To Be Sold
by Order of Executors On Wednesday Evening, Oct. 16, 1844,
at 6 2 o'clock, at M. Thomas &Son’s Auction Store, No. 93
Walnut Street. (Philadelphia, E. G Dorsey, 1844). The APS
holds a copy of this title.

¢ See Gerard de Joseph Maistre de Rayneval, «On the Freedom
of the Sea», translated from the French by Peter S. De Ponceau.
2 vols. in manuscript. He completed the Rayneval after the
Bynkershoek, as he worked from the 1811 edition of Rayneval.
% Madison's text is published in Letters and Other Writings of
James Madison (1865), II, p. 243 and appeared anonymously
under the title above. According to notes in the Library of
Congress, the text was prepared in the Department of State in
1805. The work was twice reprinted in London from the
American edition also in 1806. See Cohen 7490-7492; Sabin
43707. Madison’s work is often confused with another tract
published under the pseudonym «Juriscola», An Examination
of the Conduct of Great Britain, Respecting Neutrals
(Philadelphia, 1807; 2d ed., Boston, 1808), which some have
attributed to Madison, although authorship now seems certain-
ly to belong to Tench Coxe (1755-1824), who acted as an unof-
ficial advisor to Madison. See P. Onuf and N. Onuf, Federal
Union, Modern World: The Law of Nations in an Age of
Revolutions, 1776-1814 (1994), p. 201. Du Ponceau wrote to
Madison on 8 July 1805 in his capacity as Secretary of State,
assuring Madison of his «zeal in any thing that may be agree-
able to you ...» and sending notes «... on the history and
motives of the British prohibition of the Trade of neutrals with

the Colonies of her Enemies». The Letter is in the Library of
Congress holdings of Madison papers.

* Letter of 15 November 1810, cited in Henderson, note 24
above, p. 50.

7 Letter of 8 December 1810, in]. C. A. Stagg, et al. (eds.), The
Papers of James Madison (1984), I1I, p. 60.

7 Letter of 16 January 1811, Historical Society of
Pennsylvania; cited in J. E. Henderson, note 24 above, p. 44.
7 Pinkney refers to Felix Joseph de Abreu y Bertodano (1700-
1775), author of Tratado juridico-politico sobre pressas de mar,
translated into French by Guillaume Bonnemant (1747-1820) as
Traité juridico-politique sur les prises maritime et sur les
moyens qui doivent concourir pour render ces prises 1égitimes
(2d ed.; Paris, Laurens, 1802), 2 vols.

7 The Letter was postmarked Baltimore, 3 February 1815, and
addressed simply to «Stephen Peter du Ponceau, Esquire.
Philadelphia». Retained in 1815 for the Nereid case, Pinkney
«contended in vain that the shipment by the Argentinian mer-
chant of goods from London to South America on a British
vessel justified capture by an American privateer and condem-
nation of its cargo». Dictionary of American Biography, X VII,
p- 548. Pinkney argued 84 cases before the United States
Supreme Court. The Supreme Court decided the case on 6
March 1816, Pinkney appearing for the respondents and cap-
tors. See 14 U.S. 171, 1816 WL 1749 (US.N.Y.), 4 L.Ed 63,
1 Wheat. 171.

™ See Story, «Literature of the Maritime Law», in W. Story,
note 23 above, II, p. 110.

7 Pickering, note 9 above, p. 167.

7 Preface, pp. v-vi.

7 Preface, p. v.

7* Nadelmann, note 9 above, p. 250. The journal appeared from
1808 to 1817 inclusive; in 1821 Hall undertook the Journal of
Jurisprudence, which did not survive its first year.

7 Quoted in P. Stein, «The Attraction of the Civil Law in Post-
Revolutionary America», Virginia Law Review, LII (1966), p.
415.

% Comprised of three parts, the second part consisted of a trans-
lation of Francis Clerke, Praxis Curiae Admiralitatis (1679).

' See M. Bloomfield, «Hall, John Elihu», in Dictionary of
American Biography (1999), IX, pp. 863-864.

8 Du Ponceau, «Testimon, erudit, viror», The Journal of
Jurisprudence: A New Series of The American Law Journal, I
(1821), p. 5.

# See R. Remer, Printers and Men of Capital: Philadelphia
Book Publishers in the New Republic (1996), p. 70.

# See H. Glenn Brown and M. O. Brown, A Directory of the
Book-Arts and Book Trade in Philadelphia to 1820, Including
Printers and Engravers (1950), p. 52.

% Remer, note 83 above, p. 87.

% Brown and Brown, note 84 above, p. 47.

¥ Federal Republican & Commercial Gazette, III, no. 383 (29
December 1810), p. 1, col. 4.



